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PREFACE 
 
Chandler MHM Limited (Chandler MHM) has a history of representing clients as an independent law 
firm in Thailand since 1974, and it is one of the few local firms with qualified Thai, US and Japanese 
lawyers. The firm has more than 40 years’ experience in Thailand and across Southeast Asia, with 
clients also benefiting from Mori Hamada & Matsumoto’s (MHM’s) strong presence in Japan, China, 
Singapore, Myanmar and Vietnam and its global network with top independent law firms. 
 
Chandler MHM advises leading Thai and international clients on a wide range of projects, with 
principle practice areas including: antitrust, aviation, banking and project financing, corporate and 
mergers & acquisitions, data protection, dispute resolution / litigation, regulatory, energy and natural 
resources, insurance, labor and employment, real estate, REITs / capital markets, restructuring and 
insolvency, technology, media and telecommunications (TMT). The firm’s lawyers draw on integrated 
practice expertise to deliver legal solutions that are practical, innovative and consistently responsive 
to clients’ needs. 
 
Chandler MHM combines an international standard of practicing law with decades of local experience 
in the Thai legal environment. The firm currently has over 100 lawyers, with language capabilities 
including Thai, English, Japanese, Chinese, and French. 
 
Chandler MHM consistently receives top tier recognition from international commentators, including 
from, The Legal 500 Asia Pacific 2021, as a Top Tier Firm; IFLR1000 2021 (Financial and Corporate), as 
a Top Tier Firm; Chambers and Partners Asia Pacific 2021, as a Top Ranked Law Firm; ASIAN-mena 
COUNSEL In-House Community 2021, as Firm of the Year and Most Responsive Domestic Law Firm 
(Thailand); and from Asialaw Profiles 2021, as an Outstanding Law Firm. 
 
This book provides an overview of Thai laws and practices for doing business in private sector. It is not 
a complete summary and should be used only as a guide for preliminary planning purposes. Due to 
the continually changing legislative in Thailand, professional advice should always be sought in 
identifying and interpreting the laws and regulations applicable to particular projects and transactions 
before implementation. Chandler MHM provides legal services on matters discussed in this publication.  
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THE THAI LEGAL SYSTEM 
 
(1) History of Thai Law 

 
The modernization of Thai law began during the reign of King Rama V (King Chulalongkorn; reign: 
1868 – 1910). During the process of updating the Thai legal system, and because Thailand was one of 
the few countries in Southeast Asia that had not been under colonial control, Western legal experts 
(from France, England, Belgium and other nations) were invited to Thailand as legal advisors. These 
experts played major roles in establishing fundamental laws, including the Criminal Code and the Civil 
and Commercial Code. Development of this new legal system with the input and influence of Western 
advisors resulted in a Thai legal system that is fundamentally categorized as a civil law system, with 
some common law features. 
 
Thailand has four basic codes: (i) Thai Civil and Commercial Code, (ii) Criminal Code, (iii) Civil 
Procedure Code, and (iv) Criminal Procedure Code. In addition, there are the Land Code, the Revenue 
Code, and special laws and regulations governing most areas of commercial activities. Decisions and 
rulings of the judiciary and civil service are not binding but have considerable force as precedents. 

 
(2) Sources of Thai Law 

 
The Constitution is the supreme law in Thai legal system. Secondary sources of law under the 
Constitution are statutes, emergency royal decrees and royal decrees, ministerial regulations, 
notifications, and ordinances, which are commonly adopted pursuant to enabling statutes. In 
addition, apart from these elements of the ordinary legal system, there are proclamations of the 
revolutionary government. These proclamations may take precedence over any other source of law, 
depending on the subject matter and content. An overview of each of these elements is displayed in 
the figure below. 

 
[Introduction Figure 1] Thailand’s Legal Structure 

 
Constitution 

Statutes / Emergency Royal Decrees 

Royal Decrees 

Ministerial Regulations 

Notification 

Ordinance 

 
 
A. The Constitution 
 

Thailand’s first Constitution was promulgated in 1932. Since then, there have been a total of 20 
Constitutions which have been enacted. The current Constitution came into effect on 6 April 
2017. 

 
B. Statutes 
 

The statutes (acts) are enacted by the Thai National Assembly. In principle, statutes come into 
effect following publication in the government gazette, though the effective date may be delayed 
if prescribed in the text of the statute. 
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C. Emergency Royal Decrees 
 

Emergency royal decrees are enacted by the government in the name of the King in cases where 
urgency is required to maintain national security, public safety, national economic security, to 
avert a public calamity, or in the case where urgency is needed to enact a law that requires rapid 
and confidential deliberation related to taxation or currency. An emergency royal decree has the 
same force as a statute.  
 

D. Royal Decrees 
 
Royal decrees are enacted by the government in the name of the King in order to enforce the 
Constitution, statutes, or emergency royal decrees to the extent not contrary to the law.  
 

E. Ministerial Regulations 
 
Ministerial regulations are adopted by the ministers of each ministry pursuant to statutes or 
emergency royal decrees in order to enforce those statutes or emergency royal decrees. 
Promulgation of ministerial regulations requires the signature of the relevant minister.  

 
F. Notifications 
 

Ministries or their constituent departments may adopt notifications in order to prescribe specific 
rules related to a particular subject. Typically, the director-general of a particular department will 
be empowered by virtue of a Ministerial Regulation to issue notifications in order to prescribe 
detailed rules and regulations. 

 
G. Ordinances 
 

Local governmental bodies in Thailand are granted the authority to enact ordinances pursuant to 
the law. The system of local government in Thailand is complex, but the main local governmental 
units are provinces, districts (in Thai, “amphur”), and sub-districts (in Thai, “tambol”). Each local 
governmental unit has ordinances, enacted by assemblies that apply only to that local 
governmental unit. 

 
 
 



Chapter 1

B U S I N E S S  

E S T A B L I S H M E N T
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CHAPTER 1 | BUSINESS ESTABLISHMENT  
 
This chapter discusses options available for establishing a business in Thailand, including establishing 
a limited company, and restrictions on foreign investment in Thailand. 
 
(1) Establishment of Business Entities 
 
There are a few options when establishing a local business presence under Thai law. The Thai Civil and 
Commercial Code (the “CCC”) is the primary law governing partnerships and limited companies. The 
Public Limited Company Act, B.E. 2535 (1992) (the “PLCA”) is the primary law governing public limited 
companies. The establishment of the following types of partnerships and companies are recognized 
and regulated under these laws: 
 
A. Thai Partnerships and Limited Companies 

 
(i) Partnerships 

 
There are two types of partnership under the CCC, i.e., ordinary partnerships and limited 
partnerships. Both ordinary partnerships and limited partnerships are considered separate 
juristic entities from their partners once registered with the Department of Business 
Development, Ministry of Commerce (the “MOC”). In market practice, the partnerships are 
not commonly used for business operation in Thailand because, for an ordinary partnership, 
all partners are jointly and severally liable with the partnership for unlimited liabilities, and for 
a limited partnership, at least one managing partner must be jointly and severally liable with 
the partnership for unlimited liabilities. 

 
(ii) Limited Companies 

 
The CCC governs private limited companies, while the PLCA governs public limited companies. 
A private limited company is the most common business form used in Thailand because the 
liability of the shareholders is limited to the amount of unpaid share value of the company, 
and the shareholders can establish articles of association to regulate the relationships among 
them and for the operation of private limited companies as long as the contents of the articles 
do not contradict the public order under Thai laws. A public limited company is usually formed 
in order to list its shares in the Stock Exchange of Thailand.  
  

B. Branch Office, Representative Office, or Regional Office of a Foreign Entity 
 
The following are alternative forms of Thai juristic entities in which foreign companies may elect 
to engage in. 
 
(i) Branch Offices 

 
It is common for certain business sectors for foreign companies to establish a branch office in 
Thailand. A branch office is not considered a separate legal entity from its foreign parent 
company. Thus, the foreign head office would be liable to any obligations of the branch office. 
In addition, branch offices may only engage in business activities to the extent that such 
activities are not restricted for the foreign company to engage in, or is a permitted business as 
prescribed in a foreign business license as discussed below. 
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(ii) Representative  
 
A representative office is considered the same legal entity as its foreign head office. The 
primary functions of a representative office are to provide local information and support their 
respective head offices. However, the scope of activities permitted for a representative office 
are extremely limited and the offices cannot engage in profit-generating activities. 
 

(iii) Regional Offices 
 
Similar to a branch office and a representative office, a regional office is considered as the 
same legal entity as its foreign head office. This office can only provide supporting services to 
its branch offices or affiliates or companies in the group. The activities to be provided by a 
regional office are limited to certain activities, among other things, coordinating and 
supervising operations of branch offices or affiliated companies or companies in the group 
located in Thailand or Asia on behalf of the head office. Regional offices cannot engage in 
profit-generating activities. 
 

C. The Establishment of a Private Limited Company 
 
The following provides a brief overview of incorporation procedures and timelines for 
incorporation.  
 
(i) Promoters and Share Capital 

 
 Promoters 

 
There must be at least three individual promoters. The promoter must hold at least one 
share each at the time of the establishment. However, the share may be transferred to the 
parent company and/or other entities immediately after incorporation. The promoters are 
not required to be Thai nationals or residents. 
 

 Capital 
 
In general, there is no “minimum capital” requirement, but the value of each share may 
not be less than Baht five. However, in cases where the business is conducted by a 
“foreigner” as defined under the Foreign Business Operations Act, B.E. 2542 (1999) (the 
“FBOA”), registered capital must satisfy minimum registered capital requirements under 
the FBOA. 
 

(ii) Procedures for Establishing a Private Limited Company 
 
In summary, the process for establishing a private limited company in Thailand involves: 
 
1) online reservation of the company’s name; 
2) registration of the memorandum of association; 
3) holding of a statutory meeting; and 
4) incorporation of the company. 
 
While the registration of a company can be completed within one day, the entire process for 
incorporation of a private limited company generally takes a minimum of three weeks from 
the start of the preparation of documents to the completion of the registration. In some cases, 
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the process could take more time due to logistical issues, especially if the documents require 
signatures from persons residing in different countries and the requirement of notarization on 
the application form. 
 

D. General Notes  
 
If a company has a registered capital in excess of Baht 5,000,000, additional documents must be 
submitted as discussed below: 
  
(i) In the Case of Payment in Cash 

 
The company must provide a confirmation letter issued by its bank verifying that the company 
has received the capital available in its account. However, as the company cannot open a bank 
account until it is incorporated, the company can request to delay the submission of this bank 
letter until 15 days after the incorporation. 
 

(ii) In the Case of Payment in Kind 
 
At the time of the application for the registration of the establishment of a limited company: 
a letter of confirmation must be submitted by the owner of the property verifying that 
ownership of the contributed property was transferred to the established limited company. In 
addition, within 90 days from the receipt of the application for the registration of the 
establishment of a limited company, the following documents must be provided: (i) in the case 
of real property or assets that must be registered, evidentiary documentation verifying that 
the company is the owner; and/or (ii) in the case of assets other than those falling under (i), a 
list setting forth the details of the contributed property and the amounts. 
 

(2) Restrictions on Foreign Investment 
 
In Thailand, a number of laws contain the restriction on percentage of shares held by foreigner or 
person considered a foreigner under such law. Therefore, it is necessary to have a general 
understanding of the restrictions on foreign investment when considering setting up or acquiring a 
business in Thailand.   
 
A. The Foreign Business Operations Act, B.E. 2542 (1999) (the “FBOA”) 

 
The FBOA is the key piece of legislation that regulates the business operations of foreign majority-
owned companies in Thailand that are defined as "foreign" under the FBOA. 
 
(i) Definition of “Foreigner” 

 
The FBOA defines “foreigner” to include: (i) foreign individuals; (ii) juristic person not 
registered in Thailand; and (iii) a corporate entity incorporated in Thailand having 50% or more 
of its share capital belonging to (a) foreign individuals or foreign juristic entities, or (b) Thai 
juristic entities, in which 50% or more of its share capital belongs to foreign individuals or 
foreign juristic entities. Note that the percentage of foreign capital is determined according to 
the ratio of capital and not to voting rights. 
 

(ii) Restricted Businesses 
 
The FBOA prescribes three lists of businesses which are restricted for foreigners to engage in. 
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The summary of lists of businesses subject to restriction are as follows: 
 

 Businesses in List 1 
 
List 1 of the FBOA specifies nine types of business in which foreigners are completely 
prohibited from undertaking for a special reason, for example, agriculture, fishing, 
extracting local herb, and land trading.  
 

 Businesses in List 2  
 
List 2 of the FBOA specifies 13 types of business in which foreigners may not, in principle, 
engage (unless special permission from the MOC (with the approval of the Cabinet) is 
granted) as they are related to national security, the protection and nurturing of traditional 
arts and culture, and or the protection of natural resources and the environment, for 
example, domestic transportation (land, maritime, and air transportation and domestic 
airline business), sale of Thai antiques and handicrafts, and mining. 
 

 Businesses in List 3 
 
Businesses in respect of which Thai nationals are not yet ready to compete on an equal 
footing with foreigners. These may only be carried out by foreigners if permission is 
obtained from the director-general of the Department of Business Development (“DBD”) 
of the MOC with the approval of the Foreign Business Operation Committee (the 
“Committee”). The activities restricted under this List include, amongst others, most 
service, wholesale and retail businesses. While the requirements for a license for 
wholesale activities and retail activities can be waived if the company’s paid-up capital 
meets minimum requirements, the capitalization does not apply or exempt a foreigner 
from the licensing requirements to conduct operations of ‘other restricted business 
activities.   

 
B. Restrictions Imposed by Individual Laws Regulating Businesses 

 
In addition to the FBOA, there are also other individual laws imposing direct or indirect restrictions 
on foreign investment including foreign shareholding limitations and majority Thai director 
requirements. 
 
Some examples are the restrictions imposed by specific laws related to insurance, banking, and 
other financial businesses.  
 
(i) Insurance Business 

 
The operations of life insurance businesses and casualty insurance businesses are subject to 
the restrictions of the Life Insurance Act, B.E. 2535 (1992) and the Non-Life Insurance Act, B.E. 
2535 (1992) (the “Thai Insurance Acts”) as amended. In general, no more than 25% of the 
total number of sold shares with voting right engaging in life insurance and casualty insurance 
businesses can be held by foreigners and at least 3/4 of the board of directors must be Thai 
nationals. However, such restrictions may be waived or relaxed subject to approvals from the 
Insurance Commission and/or the Ministry of Finance.  
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(ii) Banks and Other Financial Institutions 
 
The Financial Institutions Business Act, B.E. 2551 (2008) prescribes foreign investment 
restrictions for banks and other financial institutions in a similar manner as the Thai Insurance 
Acts. In summary, no more than 25% of the total number of sold shares with voting right in a 
financial institution can be held by foreigners and at least 3/4 of the board of directors must 
be Thai nationals. However, such restrictions may be waived or relaxed subject to approvals 
from the Bank of Thailand and/or the Ministry of Finance.  
 
Commercial bank businesses, finance businesses, and credit foncier businesses can be 
conducted only if registered as a public limited company. 
 
Foreign commercial banks can only be established as a branch office in Thailand, and only by 
recommendation of the Bank of Thailand with the approval of the Finance Minister. 
  

C. Restrictions on Foreign Investment Related to Land Ownership 
 
In addition to the restrictions on foreign investment discussed above, under the Land Code, 
foreigners generally cannot own land unless specific laws and regulations permit otherwise. Laws 
concerning real estate including land ownership are explained further in Chapter 8 (Real Estate).  
 

D. Responses to Restrictions on Foreign Investment 
 

(i) Foreign Business License or Foreign Business Certificate 
 
Foreign-owned companies seeking to engage in businesses restricted under the FBOA must 
obtain a foreign business license (the “FBL”) which is approved on a discretionary basis, or a 
foreign business certificate (the “FBC”), prior to commencement of the restricted business in 
Thailand.  
 
To obtain an FBL, applications and supporting documents containing particulars of the 
expected business, projected income and expenditures, employment, transfers of technology, 
and other required information, in Thai, must be submitted to the Foreign Business 
Administration Division, the Department of Business Development, Ministry of commerce (the 
“FBAD”). The FBAD also have the discretion to request additional information and documents. 
Once the documents are submitted to the satisfaction of the FBAD, the approval/rejection of 
the application will be reviewed within the prescribed period. 
 
An FBL, if granted, will include certain conditions for the FBL holder to comply with, including, 
amongst others, a specified debt-to-equity ratio, a minimum level of capital and the period for 
which the business must be maintained in Thailand. Other conditions, for example, may relate 
to the required contributions in terms of technology and/or assets. 
 
Alternatively, foreign-owned companies having qualifications or rights under a special treaty/ 
bilateral agreement or being granted a business promotion certificate from the Board of 
Investment (the “BOI”), may choose to obtain the FBC instead of FBL. 
 

(ii) Special Treaty / Bilateral Agreements 
 

As an exception to obtaining a foreign business license, a “foreigner” may obtain an FBC in 
connection with treaties and bilateral agreements that Thailand is a party to; for example, the 
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Treaty of Amity and Economic Relation between Thailand and the U.S.A., the Thailand–
Australia Free Trade Agreement and the Japan-Thailand Economic Partnership Agreement. 
 

 The Treaty of Amity and Economic Relations between Thailand and the U.S.A., B.E. 2512 
(1969) (the “US Treaty”) 

 
American nationals and entities may obtain an FBC under the US Treaty allowing them to 
conduct a wide range of restricted businesses under the FBOA in Thailand except for the 
activities reserved under Article 4 of the US Treaty, which are communications, 
transportation, fiduciary functions, banking, land and other natural resource exploitation, 
and domestic trade in indigenous agricultural products. In order to be qualified as an 
“American” company and enjoy the privileges under the US Treaty, the majority of 
directors or officers must be American and/or Thai nationals and all of the directors and 
officers authorized to bind the corporation alone must be American and/or Thai nationals.  
The majority of shares must be held by American. Every US juristic entity in the chain of 
ownership must be established under US laws and meet the shareholding and director 
requirements until it reaches the level of individual shareholder or a public listed company.  
 

 The Japan-Thailand Economic Partnership Agreement (the “JTEPA”) effective as of 1 
November 2007 

 
This JTEPA provides relaxation of the restrictions on the percentage of foreign investment 
in certain businesses in Thailand in a favorable manner to Japanese businesses. However, 
unlike the broad exception under the US Treaty, under JTEPA, only listed businesses will 
enjoy relaxations on foreign shareholding restrictions. The percentage of Japanese 
shareholding depends on each type of business. For example, all shares in a company 
engaging in general management consulting services (excluding legal and audit consulting 
services) can be held by Japanese individuals or entities. In another example, 60% of the 
shares in a company engaging in logistics consulting businesses (excluding all 
transportation businesses) can be owned by Japanese nationals; however, the remaining 
shares must be held by Thai nationals. 

 
 The Thailand–Australia Free Trade Agreement (the “TAFTA”) effective as of 1 January 2005 

 
Similar to JTEPA, under TAFTA, 12 businesses, for example, land and marine mining, and 
luxurious hotel and resort service, are permitted for companies with a majority Australian 
shareholding. The requirement on percentage of Australian shareholding depends on each 
type of business, for example, an Australian can hold shares of up to 60% in land and 
marine mining businesses, and luxury hotel and resort services. Australians can hold 
shares up to 100% in public utilities businesses. 

 
(iii) Board of Investment’s Investment Incentives 

 
In addition to the FBC issued under treaties and bilateral agreements discussed above, foreign-
owned companies may, alternatively, seek an FBC after receiving investment promotion from 
the BOI if such business is restricted business under the FBOA. The BOI is a governmental 
authority responsible for granting investment promotion including tax and non-tax incentives 
pursuant to the Investment Promotion Act, B.E. 2520 (1977), as amended (the “IPA”).  
 
A BOI privilege is granted based on the project, not the entity. Thus, each entity can obtain 
several BOI promotions and there is no limitation on the number of BOI incentives that each 
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entity can obtain. A list of eligible activities will be announced and updated by the BOI from 
time to time in accordance with investment promotion policies during a given period. Each 
activity will either be eligible for entire (both tax and non-tax) or partial (only non-tax) 
incentives depending on the category applied for by a company. In order to obtain the 
privileges under the IPA, the applicant must comply with the conditions set forth for the 
promoted category. 
 
Currently, activities that are eligible to receive BOI investment incentives can be categorized 
as following business categories:  
 

• Category 1: agriculture, bio technology and medical industries; 

• Category 2: advanced manufacturing industries; 

• Category 3: basic and supporting industries;  

• Category 4: digital, creative industries and high value services; and 

• Category 5: research and development, targeted core technology development. 
 
Generally, the incentives under the IPA can be categorized into two types as follows: 
 

• Tax incentives: including amongst others: (i) exemption/reduction of import duties on 
machinery, raw or essential materials, materials imported for R&D purposes; and (ii) 
exemptions from corporate income tax on net profits and dividends derived from the 
promoted activity; and 

• Non-tax incentives: including for example, permission to own land by the foreign majority 
owned company, permission to hire foreign workers and experts to work in the promoted 
activities over the number as permitted under the relevant laws. 

 
In addition, the current investment incentives scheme can be divided into (a) basic incentives 
(b) additional incentives.   
 
a. Basic Incentives  

 
Basic incentives include: (i) the activity-based incentive, of which the corporate income 
tax will be exempted for the maximum of eight years; and (ii) the technology-based 
incentive, of which the corporate income tax will be exempted for the maximum of ten 
years. 
 

b. Additional incentives 
 
Additional incentives include: (i) the merit-based incentives for competitiveness 
enhancement; (ii) the area-based incentives (decentralization and industrial 
development); and (iii) the merit on specific measures for SMEs in Special Economic Zones 
(SEZ).  These additional incentives will extend the maximum period for the corporate tax 
exemption for one to three years subject to the details of the project applied for the 
business promotion. 
 

(iv) Industrial Estate Authority of Thailand (the “IEAT”) 
 
The IEAT is a governmental authority responsible for the development and establishment of 
an industrial estate including management of the area for industrial factories with tax and non-
tax incentives pursuant to the Industrial Estate Authority of Thailand Act, B.E. 2522 (1979). 
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Note that if a foreign-owned company having received letter confirming the eligibility under the 
treaty or bilateral agreement, or investment promotion from the BOI, or having received written 
permission to operate an industry or trade for export under the law on the IEAT, and its business 
falls under List 2 or List 3 of the FBOA as referred to above, such foreign-owned company must 
notify the director-general of the DBD to request an FBC. After the director-general of the DBD or 
an entrusted competent officer has verified the accuracy of such eligibility under the treaty or 
bilateral agreement, or investment promotion certificate, or IEAT’s written permission, the FBC will 
be granted.  

 

                                                                                                                                                                              
Co-authors: 

Peangnate Sawatdipong, Partner – peangnate.s@mhm-global.com 
Isorn Chandrawong, Senior Counsel – isorn.c@mhm-global.com 

Sawanee Gulthawatvichai, Senior Associate – sawanee.g@mhm-global.com 
Nathaorn Yingseree, Associate – nathaorn.y@mhm-global.com 

Tumawadee Attavavuthichai, Associate – tumawadee.a@mhm-global.com 



Chapter 2

C O M P A N Y  L A W



Doing Business in Thailand: Third Edition 
 

Chandler MHM | 14   

CHAPTER 2 | COMPANY LAW 
 
This chapter examines Title 22 of the Thai Civil and Commercial Code (the “CCC”) which governs private 
companies, and the Public Limited Company Act, B.E. 2535 (1992) (the “PLCA”) which governs public 
companies in Thailand. 
 
(1) Shares 

 
A. Private Companies 

 
(i) Classes of Shares 
 

Private companies can issue both ordinary shares and preference shares. Therefore, the 
issuance of shares with different rights is permitted by statute. The preferential (or 
subordinated) rights attributed to the issued preference shares cannot be modified. 
Consequently, changes to the preferential rights of preference shares requires the cancellation 
of relevant preference shares through a capital reduction, and the subsequent issuance of new 
preference shares.  

 
(ii) Share Certificates 
 

Private companies are required to issue share certificates to their shareholders. Share 
certificates are not marketable securities but are positioned as a type of evidentiary certificate 
that proves the identity of the shareholder. Since rights are not vested in the share certificate 
itself, the transfer of rights cannot occur through a mere delivery of a share certificate unless 
it is a bearer certificate. 

 
Share certificates must contain information, e.g., the company’s name, numbers of shares, the 
nominal value per share and name of holders, and must be signed by at least one director of 
the company. 

 
Currently, the company’s seal is no longer required to be affixed on share certificates. Each 
share certificate is required to be affixed with stamp duty of Baht five. 

 
(iii) Share Register Book 

 
A private company must prepare and maintain a share register book that contains the 
following information: 

 
• the names, addresses, and occupations of the shareholders; 
• the details, number of shares, and amount of paid-in capital of the shares owned by each 

shareholder; 
• the date on which each shareholder became a shareholder; 
• the date on which each shareholder ceased to be a shareholder; 
• the numbers and dates of each certificate, and the share numbers entered on each 

certificate to the bearer; and 
• the date of cancellation of any name or bearer certificate. 

 
The share register book must be kept at the company’s main office and remain available for 
gratis inspection by shareholders during business hours. 
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(iv) Subscription of New Shares and Payment 
 

When subscribing to new shares, promoters, and shareholders of a company are not obligated 
to pay the entire nominal value of the shares up front. Instead, promoters and shareholders 
can subscribe to shares by paying an amount equal to at least 25% of share’s nominal value. If 
less than the entire amount of the nominal value is paid, unless a resolution of the general 
shareholders’ meeting is adopted otherwise, directors can demand payment of the remaining 
amount at any time by sending a notice to each shareholder via registered mail at least 21 
days in advance before the payment due date. 

 
(v) Transfer of Shares 

 
a. Methods of Share Transfer 

 
Under the CCC, to affect a valid transfer of shares entered in a named certificate, the 
transferor and transferee must execute a share transfer instrument and their signatures 
must be certified by at least one witness. The share transfer instrument must include the 
names of the transferor and transferee, the number of shares transferred, and the share 
numbers. For a share transfer to be valid against the Company and third parties, the name 
and address of the transferee must be entered in the share register book. 

 
b. Restrictions on Share Transfer 

Share transfers in principle are not restricted unless transfer restrictions are stipulated in 
the company’s articles of association. The method of restrictions is not limited by statute 
and may be freely designed.  

 
c. Acquisition by a Company of Its Shares 
 

Private companies are prohibited to hold their shares or take their shares as security. 
 

(vi) Increase of Capital 
 

Private companies may only issue new shares by increasing their capital through a special 
resolution passed at a general shareholders’ meeting. A special resolution to increase the 
registered capital, and the amendment to the memorandum of association and (if required) 
the articles of association must be registered with the MOC within 14 days from the date of 
the adoption of the resolution.  
 
When the company’s capital is increased, shares must first be offered to the existing 
shareholders in proportion to the number of shares held by them. Only if there are any 
unsubscribed shares by the existing shareholders, other shareholders or directors can then 
subscribe to the newly issued shares. 
 
Private companies, unlike public companies, may not issue debentures. 
 

(vii) Reduction of Capital 
 

A private company can reduce its capital by reducing the nominal value of each share issued 
or by reducing the number of shares issued. A capital reduction requires a special resolution 
by a general shareholders’ meeting. The special resolution, the amendment to the 
memorandum of association, and (if required) the articles of association must be registered 
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with the MOC within 14 days from the date of the adoption of the resolution. A company may 
not reduce its capital to less than 1/4 of its registered capital.  
 

B. Public Companies 
 

(i) Classes of Shares 
 

A public company can issue preference shares as it is permitted under the PLCA. Any alteration 
to the preferential (or subordinated) rights attributed to the issued preferential shares is not 
permitted. Shareholders have the right to convert preference shares into ordinary shares only 
if such conversion rights are provided in the company’s articles of association. 

 
(ii) Share Certificates 

 
A public company must issue share certificates within two months from the date of registration 
of the company, or from the date on which the payments on shares have been fully received 
by the company from the sale of unsold shares, or a capital increase (provided that the 
registration of a capital increase is completed).  
 
In the case of a transfer of shares, the transferee may request a public company to issue a new 
share certificate by submitting an application signed by the transferee with one witness’s 
signature and surrendering the existing share certificate, or other evidence, to a public 
company. If the company determines that the transfer of shares is lawful, it must enter the 
transfer into the share register book within seven days and issue a new share certificate to the 
transferee within one month from the date of receiving the request. 

 
Share certificates must contain information, e.g., the company’s name, registration number, 
date of registration, share type, nominal value per share, numbers and quantity of the shares 
to which the certificate applies, name of the shareholder, etc. 

 
(iii) Share Register Book 

 
A public company must retain a share register book and evidence related to all entries.  

 
The share register book and supporting evidence may be kept at the head office of the 
company or at a different location by a third-party on behalf of the company. The share register 
book must be available for gratis inspection by the shareholders during business hours. 

 
Entry of the transfer of shares in the share register book is not a condition for the transfer to 
take effect, or for the transfer to be enforceable against the company but is required for the 
transfer to be enforceable against third parties. 

 
(iv) Subscription to Shares and Payment 

 
The payment of the entire amount of the nominal value of subscribed shares is mandatory at 
the time of the subscription. 
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(v) Transfer of Shares 
 

a. Methods of Share Transfer 
 

To execute a valid transfer of shares, the name and title of the transferee must be stated 
on the back of the share certificate, the transferor and transferee must endorse the back 
of the share certificate, and the transferor must deliver the share certificate to the 
transferee. The transfer must then be entered into the share register book upon proper 
verification by the company. 

 
b. Restrictions on Share Transfer 

 
Generally, it is prohibited to specify restrictions on share transfer in the company’s articles 
of association.  

 
c. Ownership by a Company of Its Shares 

 
Public companies are prohibited to own their shares or from taking their shares in pledge, 
except in some exceptional cases. 

 
(vi) Issuance of New Shares 

 
Public companies can issue shares up to the total authorized number of shares (authorized 
capital) without amending its memorandum of association. Public companies may issue new 
shares to be offered for subscription by existing shareholders, the public, or third parties, 
according to a resolution of a shareholders meeting. 

 
In addition, public companies may issue debentures by a resolution adopted by the affirmative 
vote of at least 3/4 of the voting rights of the shareholders in attendance at a shareholders’ 
meeting and entitled to vote.  

 
(vii) Reduction of Capital 

 
A public company can reduce its capital by reducing the nominal value of each share, the 
number of shares issued, or canceling any unsold shares. 

 
When a company reduces its capital by reducing the nominal value of issued shares or by 
reducing the number of shares issued, the law requires a resolution adopted by an affirmative 
vote of at least 3/4 of the voting rights of the shareholders in attendance of the shareholders’ 
meeting and entitled to vote. Unless it seeks to make up for accumulated losses, a company 
may not reduce its capital to less than 1/4 of the total amount of capital. 

 
(2) Bodies and Operations (Governance) 
 
A. Governance of Private Companies 

 
By statute, private companies must establish the following organizational bodies: the general 
meeting of shareholders, a board of directors (if there are multiple directors), directors with 
signatory authority, and auditors. An overview of each organization is set forth in Table 2-1. 
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[Table 2-1] Overview of Private Company Governance 
 

General shareholders’ meeting 
Convening of an 
extraordinary general 
meeting 

• The board of directors may summon extraordinary meetings 
whenever they see fit.  

• Directors must, without delay, summon such meeting when the 
company suffers a loss amounting to half of its registered capital 
to inform the shareholders of such a loss. 

• Shareholders holding not less than 1/5 of the shares of the 
company may request an extraordinary meeting by attaching 
their names to a letter specified “business to be considered”.  

Quorum • The quorum shall be constituted by an attendance of  
shareholders holding at least 1/4 of the capital of the company.   

Method of adopting 
resolutions 

• Every shareholder present in person, or represented by proxy, 
has one vote. However, if two or more shareholders request a 
poll, or if provided for in the articles of association, voting can 
occur by a poll, and each shareholder has one vote for each 
share held.  

• Shareholders with special interests in a resolution do not have 
voting rights on that resolution.  

Ordinary resolution 
matters 

• Director’s power  
• Director’s remuneration  
• Appointment and removal of directors 
• Director retirement by rotation  
• Approval of financial statements 
• Payment of dividends 
• Election of auditors (interpreted to include dismissal)  
• Remuneration of auditors  

Special resolution 
matters 

• Amendment of the memorandum of association and articles of 
association 

• Capital increase by issuing new shares 
• Issuance of new shares by payment in kind  
• Reduction of capital 
• Dissolution  
• Mergers  

Resolution 
requirements 

• Ordinary resolutions: approval by a majority of the voting rights 
held by shareholders in attendance and entitled to vote. In the 
case of a tie vote, the chairman of the meeting casts the 
deciding vote.  

• Special resolutions: approval by at least 3/4 of voting rights held 
by shareholders in attendance and entitled to vote.  

Board of directors 
Number of directors 
and qualifications 

• The board of directors must contain at least one director. 
• No nationality or residency requirements.   

Term of office of 
directors 

• 1/3 of directors must resign at the first general shareholders’ 
meeting each year (if the number is not a multiple of three, then 
the number nearest to 1/3). Directors may be re-appointed.   

Quorum • Unless the quorum is fixed in the articles of association, the 
board of directors with more than three members requires an 
attendance of at least three directors to form a quorum;  
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Resolution 
requirements 

• A resolution requires an approval by a majority of the directors 
in attendance. 

• In the case of a tie vote, the chairman of the board casts the 
deciding vote.  

Persons who carry out business 
Persons with signatory 
authority 

• Directors with authority to sign on behalf of the company must 
be registered.   

Persons authorized by 
the board of directors 

• The board of directors may delegate authority to managers or 
committees.  

Financial auditors 
Qualifications • Financial auditors must not have an interest in any transaction 

of the company, other than being a shareholder. No director, 
agent or employee of the company is eligible to be an auditor. 

• Financial auditors must be a certified public accountant in 
Thailand.  

Term of office • The term continues until the next ordinary general shareholders’ 
meeting, and  financial auditors may be re-elected.  

 
B. Governance of Public Companies  

 
A public company must establish statutory organizational bodies, which include: the general 
shareholders’ meeting, a board of directors, directors with signatory authority, and auditors. In the 
case of a publicly traded company, appointments of independent directors and the creation of an 
audit committee are also required. An overview of each organization is set forth in Table 2-2. 

 
[Table 2-2] Overview of Public Company Governance 

 
General shareholders’ meeting 
Convening an 
Extraordinary General 
Meeting 
  

• The board of directors may summon a meeting at any time.  
• Shareholders holding not less than ten percent of the total 

number of shares sold may request that the board of directors 
summon a meeting at any time by subscribing their names to a 
letter specified “business to be considered”.    

Quorum • The quorum shall be constituted by an attendance by at least 25 
shareholders or not less than half of the total shareholders, and 
attendance by shareholders holding at least 1/3 of the number 
of shares sold.  

Method of adopting 
resolutions  

• A resolution shall be adopted by votes at the general 
shareholders’ meeting.  

Ordinary resolution 
matters 

• Issuance of shares at a price lower than the registered nominal 
value  

• Approval of transfers of shares less than two years after the 
registration of the company 

• Election or removal of directors 
• Approval of the balance sheet and statement of profit and loss  
• Approval of dividends 
• Approval of share dividends  
• Approval of use of reserve fund to compensate for accumulated 

losses 
• Appointment and determination of remuneration of auditors  
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• Reduction of capital by canceling unissued registered shares 
• Appointment and dismissal of liquidators and auditors during 

liquidation 
• Approval of liquidation balance sheet and liquidation 

statements of profits and losses 
• Approval of reports on the results of liquidation  

Other resolution 
matters (required 75% 
of total votes of the 
shareholders attending 
the meeting) 

• Amendment of the memorandum of association and articles of 
association  

• Approval of setoffs of the payment of share price, against claims 
held against the company  

• Transfer or sale of all, or the principal part, of the business 
• Purchase or acquisition of the business of another company  
• Executing, amending, or terminating a lease agreement for all, 

or the principal part, of the business, outsourcing management, 
and amalgamating the business with the objective of sharing 
profits and losses 

• Increasing capital  
• Reducing capital by reducing the nominal value of shares or the 

number of shares 
• Issuing debentures  
• Mergers  
• Dissolution  

Resolution 
requirements 

• Ordinary resolutions: a resolution requires an approval by a 
majority of the voting rights exercised by shareholders in 
attendance. In the case of a tie vote, the chairman of the 
meeting casts the deciding vote. 

• Other resolutions: a resolution requires an approval by at least 
3/4 of the number of votes of the shareholder attending the 
meeting and entitled to vote.  

Director remuneration Determination of director remuneration requires a resolution 
adopted with the affirmative votes of at least 2/3 of the voting 
rights of shareholders in attendance.  

Dismissal of directors Dismissal of a director requires a resolution adopted by the 
affirmative votes of at least 1/2 of the aggregate number of shares 
held by the shareholders in attendance and entitled to vote, and 
with at least 3/4 of shareholders in attendance and entitled to vote.  

Board of directors 
Number of directors and 
qualifications 

• The board of directors must contain at least five directors, of 
which not less than half of the total number of directors must 
reside in Thailand. 

• In the case of a listed company, the election of independent 
directors equal to at least 1/3 of the total number of directors 
(which must be at least three).  

Term of office  • In principle, until the next ordinary general shareholders’ 
meeting.  

• When the articles of association provide that the election of 
directors will be performed by a method that differs from the 
cumulative voting, the terms of office of 1/3 of directors will 
expire at each ordinary general shareholders’ meeting (if the 
number is not a multiple of 3, then the number nearest to 1/3). 
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• Re-election is permitted.  
Quorum • The quorum shall be constituted by an attendance of not less 

than half of all directors.  
Resolution 
requirements 

• A resolution requires an approval by a majority of the directors 
in attendance. 

• In the case of a tie vote, the chairman of the board casts the 
deciding vote.   

Persons who carry out business 
Persons with signatory 
authority 

• Directors with the authority to sign on behalf of the company 
must be registered.   

Persons authorized by 
the board of directors 

• One or more directors or other persons authorized by the board 
of directors may be authorized to act on behalf of the company 
in place of the board of directors.   

Audit committee (in the case of a publicly-traded company)  
Number of members 
and qualifications 

• Audit committee must contain at least three people. 
• Audit committee must be independent directors and must meet 

additional qualification requirements.  
Auditors 
Qualifications • Auditors must not be directors, staff, employees, or officers of 

the company. 
• Auditors must be a certified public accountant in Thailand.  

Term of office • The term continues until the next ordinary general 
shareholders’ meeting and may be re-appointed.   

 
C.  Electronic Meeting 
 

The Emergency Decree issued in 2020 made it possible for attendees to attend board of directors 
and shareholders’ meetings via electronic media. Certain rules under Notification of the Ministry 
of Digital Economy and Society govern the meeting procedures and must be complied with in order 
to hold a meeting via electronic media. 
 

(3) Company Accounting 
 
A. Accounting of Private Companies 

 
(i) Accounting Records 

 
The directors of private companies must prepare account books that accurately record the 
company’s income, expenditures, assets, and liabilities.  

 
(ii) Auditor(s) 

 
The auditor(s) may access books and accounts of the company at any time. Auditors must 
submit a report regarding the balance sheet and statement of profit and loss at the ordinary 
general shareholders’ meeting. 

 
(iii) Financial Statements 

 
A private company must obtain approval of the balance sheets from the general shareholders’ 
meeting within four months of the record date of the balance sheet. A copy of the audited 
balance sheet must be delivered to each shareholder listed in the register of shareholders at 
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least three days prior to the date of the general shareholders’ meeting. 
 

(iv) Distribution of Profits 
 

a. Provisions on the Declaration of Dividends 
 

In principle, shareholders’ approval is required to declare a dividend, but in cases in 
which there are sufficient profits to declare an interim dividend, directors may 
discretionarily declare such dividends. Dividend payments must be made within one 
month of the date of dividend resolution. 
 

b. Distributable Amount 
 

Dividends may be paid only from the company’s profits, and if the company has an 
accumulated loss, it may not declare a dividend until it has paid off the accumulated loss. 

 
When paying dividends, the company must appropriate at least five percent of the net 
profits to a statutory reserve fund until the reserve fund reaches at least ten percent of 
the company’s registered capital. 
 

c. Payment of Dividends 
 

A company is required to pay dividends within one month from the date of resolution 
approving dividend payment. The company must send a notice of dividend payment to 
its shareholders and, if there are shares entered in a certificate to bearer, publish a notice 
of dividend payment in a local newspaper. 

 
B. Accounting of Public Companies 

 
(i) Account Books 

 
A public company must prepare and maintain account books.  

 
(ii) Auditors 

 
The auditors may access the company’s books, documents, and other evidence related to 
income, expenditures, assets, and liabilities of the company at any time during business 
hours. In addition, auditors must prepare and submit reports to the ordinary general 
shareholders’ meeting, as specified by law and must also participate in the ordinary general 
shareholders’ meetings during which financial statements are approved.  

 
(iii) Financial Statements 

 
The board of directors of a public company must obtain approval of financial statements 
during the ordinary general shareholders’ meeting. This meeting must be held within four 
months from the end of the fiscal year. The copies of the audited financial statements and 
the accounting auditor’s report must be delivered together with the notice convening the 
general shareholders’ meeting.  
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(iv) Distribution of Profits  
 

a. Provisions Related to the Declaration of Dividends 
 

The declaration of dividends requires approval from the general shareholders’ meeting. 
However, if the company’s articles of association do not prohibit, and the directors 
determine that there are sufficient profits to declare an interim dividend, the directors 
may declare interim dividends. If the interim dividend has been paid, the company must 
report the payment to the shareholders at the next shareholders’ meeting. 

 
b. Distributable Amount 

 
The dividends may be paid only from the company’s profits, and if the company has 
accumulated losses, it may only pay dividends upon paying off the accumulated losses. 

 
When paying dividends, the company must allocate at least five percent of the net profits 
generated during the relevant fiscal year to a statutory reserve fund until the reserve 
fund reaches at least ten percent of the company’s registered capital. 
 

c. Payment of Dividends 
 

Payment of dividends in a public company is the same as in a limited company where a 
company is required to pay dividends within one month from the date of resolution 
approving dividend payment. The company must send a notice of dividend payments to 
its shareholders and publish a notice of dividend payment in a local newspaper. 

 
(4) Dissolution and Liquidation 
 
A. Dissolution and Liquidation of a Private Company 

 
The starting point for the process of terminating a company’s juristic personality is dissolution. 
Different types of dissolution include a voluntary dissolution pursuant to a resolution of the 
company’s general shareholders’ meeting and dissolution pursuant to a court order. A liquidator 
will be appointed by the general meeting of shareholders to supervise the dissolution and 
liquidation processes. 

 
B. Dissolution and Liquidation of a Public Company 

 
The dissolution of a public company occurs through voluntary dissolution pursuant to a resolution 
of the general shareholders’ meeting, corporate bankruptcy, or a court order. 
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CHAPTER 3 | MERGERS AND ACQUISITIONS 
 
This chapter outlines legal aspects of mergers and acquisition (“M&A”) transactions in Thailand, 
including certain noteworthy aspects applicable to M&A transactions specific to the nature of Thai 
laws.    
  
In Thailand, commonly used structures for acquisition of a business or company are  
(i) acquisition of shares, (ii) business transfers, and (iii) amalgamation. While structuring deals through 
a merger is recognized in other jurisdictions, currently mergers are not permitted under Thai law.  
 
Merger control regulations in relation to M&A are discussed in Chapter 14 (Trade Competition). 
 
(1) Share Acquisition 

 
A. Acquisition of Existing Shares of a Company  

 
(i) Private Limited Companies 

 
The shares of a Thai company are freely transferable without being subject to any pre-emptive 
rights or restrictions, unless provided otherwise in the company’s articles of association (the 
“AOA”). Additionally, shareholders agreements or joint venture agreements may contain other 
contractual provisions in relation to the share transfer restriction that are not provided in the 
AOA. Failure to comply with the provisions in an AOA or contractual provisions could result in 
invalidating or rendering a share transfer unenforceable. 
 
Under Thai law, shares can generally be transferred by a transferor to a transferee by execution 
of a share transfer instrument containing certain information as required by the law. Such 
share transfer instrument may be made in any language. A transfer of shares will be valid as 
against the company and third parties once the transfer and details of transferee are recorded 
in the share register book of the company. A new share certificate can then be issued in the 
name of the transferee. In practice, the updated list of shareholders will also be submitted to 
the Department of Business Development, Ministry of Commerce (the “DBD”) for the public 
record even though this is not a legal requirement. 
 

(ii) Public Limited Companies 
 
A public company may not specify any restrictions on a transfer of shares unless such restrictions 
are for preserving the rights and benefits to which the company is lawfully entitled, or for 
maintaining the ratio of shareholding between Thais and foreigners. Similar to the acquisition of 
shares in private companies, shareholders agreements or joint venture agreements should be 
reviewed and any restrictions on share transfers must be complied with. Note that a 
shareholders’ agreement is uncommon for a public company listed on the Stock Exchange of 
Thailand. 
 
An acquisition of shares in a publicly listed company may be subject to mandatory tender 
offers if the acquisition results in the acquirer reaching 25% or more, 50% or more, or 75% or 
more of the total voting rights. 
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B. Acquisition of New Shares of a Company  
 

(i) Private Limited Companies 
 
An M&A transaction may also be structured to include an acquisition of new shares in a Thai 
company. However, a private limited company may offer and allot new shares only by way of 
a rights offering to all of its existing shareholders in proportion to the shares held by them. If 
existing shareholders decline to subscribe to new shares, the board of directors may issue 
unsubscribed shares to other existing shareholders. 
 
An issuance of new shares to an investor who is not an existing shareholder is possible if that 
investor first becomes a shareholder of the company by acquiring certain amount of existing 
shares followed by the company’s capital increase.  
 

(ii) Public Limited Companies 
 
Public companies differ from private companies in that it is possible to conduct a capital 
increase through a third-party allotment of shares. 
 
A subscription of newly issued shares in a publicly listed company may be subject to mandatory 
tender offers. Exemptions of the mandatory tender offer through a whitewash process are 
available subject to certain conditions.  

 
Generally, the transfer of shares and change in shareholding percentage, or control of the company 
will not impact the licenses held by the company. However, some licenses are granted only to the 
company having specified qualifications, which may include Thai shareholding requirements. In 
addition, every change in shareholders of different nationalities in a BOI promoted company must 
be notified to the Board of Investment of Thailand. This factor should be also considered before 
implementation. 
 
Note that, in practice, if the existing shareholders remain shareholders of a company after an 
acquisition, it is common that the parties (both the new shareholders and existing shareholders) 
enter into a shareholders’ agreement or a joint venture agreement to set out the terms and 
conditions governing the operation of the company and the rights of each shareholder group. 
These terms and conditions will be reflected in an amendment to the company’s AOA, which must 
be registered with the DBD. 
 

(2) Business Transfer 
 
Another way of acquisition of a business is to acquire assets (and liabilities) from the target entity, 
which allows the acquiring entity to be more selective by acquiring merely some, but not all, assets 
and liabilities of the business. Though it may look more attractive as some liabilities (including legal 
actions outstanding against a target company) may remain with the target entity and the exposure to 
downside risk can be minimized, the purchase of shares is simpler from legal perspective since an asset 
transfer may require burdensome legal formalities, including registration, applications and consents, 
depending on the types of assets being acquired. 
 
Complexity may arise if the business being acquired is heavily regulated as the required permits and 
licenses may take time to be transferred or reapplied for. An acquiring entity may also be required to 
meet certain specific requirements before being eligible to hold such permits and licenses, e.g., 
minimum capital requirements or Thai shareholding ratios. Note that transferring employees can also 
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be challenging even though the original employment relationship is intact as a separate consent is 
required from each employee. 
 
Corporate approvals of the board of directors and/or shareholders (if required by the AOA) of the 
target entity and the acquiring entity are required for the implementation of an asset transfer. In 
addition, the approval of shareholders for a transfer of assets is required if such assets are a material 
part of the business. The requirements are more stringent for listed companies as the acquisition and 
disposition of assets by the acquiring entity and the target entity themselves as well as their respective 
subsidiaries is subject to the requirements and procedures prescribed under the regulations issued by 
the Stock Exchange of Thailand and the Capital Market Supervisory Board.  
 
Another major issue of note for a business transfer is tax implications and costs with registration of 
transfers of immovable properties, as transfers of different types of assets are subject to different tax 
liabilities. There are some schemes for business transfers recognized under the Thai Revenue Code 
which can minimize or exempt tax costs and governmental fees in relation to a transfer, i.e., an entire 
business transfer and partial business transfer, provided that conditions specified therein are met.   
  
(3) Amalgamation 
 
Under the Civil and Commercial Code (the “CCC”) and the Public Limited Company Act, B.E. 2535 
(1992) (the “PLCA”), an amalgamation means a situation whereby two or more companies are 
amalgamated into a new merged entity. The new merged entity must be registered as a new company 
and will automatically assume all the rights and obligations of both merging companies.  
 
A. Amalgamation of Private Limited Companies 

 
A private company may amalgamate with another private company by obtaining a special 
resolution of shareholders. 
 
The company must advertise and announce the amalgamation at least once in a local newspaper 
and notify all its creditors known to the company and the creditors then have 60 days after the 
date of notice to raise any objections they may have. If there is any objection, the company cannot 
proceed with the amalgamation unless it has satisfied the claim or given sufficient security.  
 
After proceeding in accordance with the requirements for objections by its creditors, the joint 
meeting of the shareholders of all companies to be amalgamated must be held to consider various 
matters in connection with the incorporation of the new company.  
 
Upon registration of amalgamation with the Ministry of Commerce by each amalgamating 
company, such amalgamating companies will cease to exist, and a new company will be 
automatically established as a result of the amalgamation.  
 

B. Amalgamation of Public Limited Companies 
 
Similar to the amalgamation of private companies under the CCC, an amalgamation of two or more 
public companies, or any public company and a private company can be done by a special 
resolution of the shareholders’ meeting of each company being passed. The PLCA also prescribes 
a situation where a resolution for an amalgamation is passed but minority shareholders object to the 
amalgamation, the public company must arrange for the purchase of the objecting shareholder’s 
shares. The purchase price is based on last price traded on the stock exchange prior to the date of the 
resolution if listed or based on a price determined by an appointed independent valuer if unlisted. If 
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such minority shareholder does not agree to sell his/her shares, the company will proceed with the 
amalgamation, and it is deemed that such objecting shareholder is a shareholder of the new company 
formed by the amalgamation.  
 
Like an amalgamation of private companies under the CCC, the amalgamating public company 
must notify its creditors in writing of the resolution of the amalgamation and publish such notice in a 
local newspaper. If any objection is raised, the company cannot proceed with the amalgamation 
unless it has satisfied the claim or given sufficient security. 
 
After proceeding in accordance with the requirements for objections by its creditors, the joint meeting 
of the shareholders of all companies to be amalgamated must be held within six months (extendable 
to one year) of the date on which all of the companies have passed resolutions for the amalgamation 
in order to consider various matters including the allotment of shares of the amalgamated company 
to the shareholders, the capital of the amalgamated company. 
 
Upon registration, the amalgamating companies will cease to exist. A company which has been 
amalgamated and registered will be entitled to all the assets, liabilities, rights, duties, and 
responsibilities of all the former companies. 
 
The transfer of rights and liabilities resulting from the amalgamation is by operation of laws. Some 
governmental authorities treat licenses issued to the amalgamating company as still valid and will 
automatically be transferred to the new company by operation of law. The new company will only 
apply for a change to the license holder’s name after the amalgamation. In some cases, the 
authorities require that the amalgamating company holding a license apply for the transfer of the 
license to the new company or otherwise require the new company to reapply for such license.  
 
Despite the automatic transfer of rights and liabilities described above, Thai labour law also 
requires the amalgamating companies to obtain consent from their employees for a transfer of 
the employees to the new company. If any employee refuses to give a consent, it is deemed that 
such employee has been terminated from their employment, and is entitled to severance pay and 
compensation for an unfair dismissal. 
 
In addition to points discussed above, certain business operations and specific industries have 
specific requirements in regard to acquisitions of a business via share acquisitions, amalgamations, 
or asset acquisitions. Provisions of the laws governing those specific industries/businesses, for 
example, power, insurance, etc., may include prior approval obtained from, or notification 
submitted to, the regulating authority prior to any transaction. Such requirements must be 
complied with. 
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CHAPTER 4 | PROJECT FINANCE 

Project financing is commonly employed to secure the necessary financing to develop large 
infrastructure and industrial projects in Thailand especially in the energy sector, e.g., power 
generation, mining projects, and pipelines. Project financing in Thailand was first introduced in 1990 
with the development of the Map Ta Phut Industrial Estate by the Thai government in the eastern 
seaboard region located in Rayong Province. To this day, the Map Ta Phut Industrial Estate remains 
the largest industrial park in Thailand and the world’s eighth-largest petrochemical industrial hub. 

(1) What is “Project Financing”? 

There is no standard definition of “project financing”. Project financing can generally be described as 
long-term financing of infrastructure and industrial projects where lenders rely on the revenue 
generated by the operation of the project as the main source of funding to repay loans. In this regard, 
lenders will typically have limited recourse only to the project assets and cash flow generated by the 
project, rather than recourse against the project sponsors, save for limited exceptions due to the risk 
of such project.  

Note that the project's feasibility is the main factor that lenders take into consideration in determining 
whether the project is “financeable” or not. Therefore, project sponsors must be prepared to face 
scrutiny from lenders. In addition to project feasibility, lenders will generally review various aspects 
of the project, which includes financial, technical, regulatory, legal, insurance, and environmental 
aspects. The wide range of aspects reviewed by lenders means that it is common for a project 
sponsor to engage a financial advisor, a technical advisor (who may also act as an environmental 
advisor), a legal advisor, a project manager, and an insurance advisor to assist in the credit evaluation 
process. Similarly, lenders will also appoint their technical advisors, legal advisors, and insurance 
advisors during the evaluation process of any project for project financing. 

(2) Key Features of Project Financing 

• Use of a “special purpose company”: a company established for the sole purpose of undertaking 
a specific project, which shields other assets of a project sponsor in case the project subsequently 
fails. A special purpose company usually owns the assets specific to each project.  

 
• Capital contribution commitments: relevant to structuring an entity or an investment in an entity, 

these are typically obligations agreed to by project sponsors that are required to ensure that each 
project is financially sound, or to assure lenders of the sponsors’/owners’ commitment. Capital 
contribution will be applied towards payment of project costs. 

 
• Set of project contracts: a project finance mechanism used to allocate the risks among the various 

parties to each project. The contracts must efficiently allocate risks and rewards. 
 
• Loans: typically, lenders will provide their commitments to disburse the term loan facility to 

finance part of the project costs during the construction period and the working capital facilities 
to finance working capital requirements of the project during the operation period. Lenders will 
commonly include a hedging facility in a project financing package to minimize risk arising from 
fluctuations in currency exchange or interest rates. Loans and other facilities provided by lenders 
are generally secured by all the project assets, including the revenue-producing contracts. 

 
• Risk identification and allocation: a key component of project financing. A project may be subject 

to several technical, environmental, economic, and political risks. Following careful due diligence, 
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lenders will assume only measurable or measured risks and usually reserve the right to make key 
project decisions in the loan agreement. 

(3) Project Financing Process 

In the initial phase, the project sponsor, with assistance from a financial advisor, will typically prepare 
a memorandum that contains important information regarding the project and its financial model as 
well as a proposed term sheet for the project financing. A request for proposal (RFP) with the 
information memorandum and proposed term sheet attached will then be sent to potential lenders 
for consideration. There may be clarification sessions to answer questions which potential lenders 
may have about the project. 
 
Lenders whose proposals are accepted by the project sponsors will then be mandated and will 
generally be identified as arrangers. Lenders, with the assistance of various advisors, will then conduct 
due diligence on the project until satisfied. Simultaneously, the term sheet and the financing 
documents will be negotiated by the parties involved until these documents are finalized and signed. 
 
For the borrower to make the initial drawdown, the borrower must fulfill the condition precedents set 
out in the financing documents, which usually address concerns raised from the due diligence. 
Subsequent drawdowns of the loan will usually occur after a milestone in the construction of the 
project is achieved.  
 
Lenders may also impose conditions subsequent that the borrower must satisfy after the initial 
drawdown. Failure to fulfill a condition subsequent would result in a drawstop (an event which gives 
the lenders the right to refuse to make further loan advances). 
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(4) Project Financing Timeline 

The following diagram illustrates the timeline for a typical Thai project financing: 
 

[Figure 4-1] Project Finance Timeline 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(5) Major Financing Documents 

A simple project financing transaction can be governed by a single credit agreement covering details 
of facilities provided, conditions precedent, utilization, repayment and prepayment, cancellation, 
accounts and cash flow application, representations, covenants, events of default, agency provisions, 
etc. 

A complex financing transaction may involve more financing documents, e.g., common terms 
agreement, facilities agreements, accounts agreement, etc. 

In relation to the financing documents, if the loan is denominated in foreign currency, the issue 
relating to the transition away from the London Interbank Offered Rate (LIBOR) should be taken into 
consideration. 

For legacy contracts, a mechanism of substituting the LIBOR to an alternative reference rate should 
be added. The parties must have a good understanding of and discuss the commercial and legal 
impacts that may arise from applying an alternative reference rate, and properly address those in the 
financing documents.   
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(6) Major Sponsor Documents 

Lenders in project financing are expected to review the shareholders’ agreement among project 
sponsors to ensure that there are no provisions that may adversely affect the rights of the lenders.  
 
Project sponsors are commonly required to enter into an equity contribution agreement, which is an 
agreement where project sponsors undertake to inject a capital contribution into the project 
company when required. If the project sponsor’s financial strength is not acceptable to the lenders, 
its parent group or company may be required to enter into an equity guarantee agreement to support 
the obligation of the project sponsor to make such a capital contribution, or may be required to place 
capital contribution security in the form of standby letters of credit issued by financial institutions 
having acceptable minimum international credit ratings by international rating agencies such as 
Standard & Poor’s, Moody’s, and/or FITCH. 
 
In certain cases, a sponsor support agreement may also be required by lenders. A sponsor support 
agreement is an agreement where project sponsors undertake to provide support to the development 
of the project in case of cost overrun and cash deficiency, as well as technical and managerial support 
to the project company. 
 
Each project sponsor may also be required to enter into an equity subordination agreement with the 
lenders. 
 
(7) Major Security Documents 

Loans are generally secured by all the project assets. A typical security package as required by lenders 
for Thai project financing may include the following: 
 

(i) land and building mortgage;  
(ii) machinery mortgage; 
(iii) sponsor support agreement for cost overrun support and cash deficiency support; 
(iv) share retention agreement; 
(v) share pledge agreements in the project company; 
(vi) share pledge agreements in the holding company; 
(vii) assignments and conditional novation of project agreements, and consents of 

counterparties; 
(viii) security under the Business Security Act, B.E. 2558 (2015) (also known as the Secured 

Transactions Act) cover: 
a. bank accounts;  
b. machinery and equipment; and 
c. rights to receive revenues; 

(ix) pledge of permitted investments; 
(x) assignment of insurances and reinsurances; and 
(xi) insurance broker undertaking. 

 
For further details of security available under Thai law, please refer to Chapter 5 (Security). 
 
(8) Major Project Documents 

In developing a project where project financing will be employed, major project documents in 
relation to the project may include a site acquisition contract, project management contract, 
technology license contract, engineering, procurement, construction (“EPC”) contract, supply of raw 
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material contract, sale of goods contract, logistics and management contract, and/or insurance 
contract. 
 
Project sponsors should ensure that major project agreements meet the expectations of lenders. In 
general, lenders pay special attention to counterparty risk, payment terms (retention, payment curve 
vs. work curve, etc.), size of liquidated damages, tax planning, performance security (bank guarantee, 
standby letter of credit, retention, etc.), termination and suspension risk, recognition of lenders’ 
rights in connection with assignment as security and terms of “direct agreement” with lenders, 
insurance (contractor’s cover vs. owners’ cover) as well as governing law and dispute settlement. 
 
A common practice by lenders is to, among others, require access to the site, the right to receive 
periodic reports, notices of specific events (claims, proposed change order, force majeure, etc.), 
approval rights regarding specific actions (increase in contract price, extension of time, right to 
terminate/suspend, etc.). In addition, all rights under the performance bonds and other performance 
security under the major project documents will be required to be assigned to lenders as part of a 
security package. 
 
To protect lenders from risks under the major project documents, a “drawstop” is usually stipulated 
in the financing documents for occurrences of certain events under the major project documents, 
e.g., delays in the acquisition of right-of-way or delays in achieving major construction milestones.  
 
Note that poor contracting practices to the major project documents can result in delays to the 
project due to a lender’s requirement to amend such major project documents, request for additional 
guarantees to cover contingent tax liabilities arising from inadequate tax planning in EPC contracts, 
and request for higher levels of sponsors’ support as well as increases in the cost of borrowing due to 
higher risk to lenders and more restrictive covenants in the financing documents. The lack of 
coordination between the contracting counterparties and absence of an effective dispute resolution 
mechanism may also result in a delay and higher project costs. 
 
(9) Equator Principles 

For project financing where international financial institutions are involved, a key factor in 
determining if a project is financeable is whether the project complies with the “Equator Principles”. 
The Equator Principles originated from a meeting of banks led by the International Finance 
Corporation in London in October 2012. The purpose of the meeting was to review environmental 
and social issues in project financing. As a result, the Equator Principles were developed in 2013. 
They serve as a common global baseline and framework for the assessment of environmental and 
social issues for project financing in various sectors. The Equator Principles are primarily intended to 
provide a minimum standard or benchmark of due diligence to support responsible risk decision-
making. 
 
The Equator Principles are applicable for projects with capital costs of at least USD 10,000,000. 
 
There are currently 124 financial institutions in 37 countries that have adopted the Equator Principles. 
No Thai banks have adopted the Equator Principles as of September 2021. 
 
Project sponsors pursuing project financing from lenders who are international financial institutions 
need to ensure that they can comply with the Equator Principles. 
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(10) Key Government Approvals 

Project sponsors need to ensure that key government approvals are obtained as and when required 
in each stage of the project in a timely manner as lenders will usually impose a milestone for 
obtaining each key government approval to ensure smooth construction and operation of the project. 
 
Key government approvals in a common Thai project financing includes an Environmental Impact 
Assessment (EIA) or Environmental and Health Impact Assessment (EHIA) report (and public 
participation requirements, if applicable), investment promotion (BOI), factory license, and project 
specific licenses. 
 
Lenders will normally impose a “drawstop” in the case of delays in obtaining specific government 
approvals. 
 
(11) Insurance Requirement 

Project sponsors must ensure that the project has a proper insurance package during the construction 
period of the project which is acceptable to the lenders. The procurement of the insurance package is 
usually a condition precedent to initial drawdown of loans. An agreed insurance program in place is 
also important during the operation period approved by lenders. In this regard, lenders will also 
generally require that they be named as co-insured and sole loss payees as well as requiring 
assignment of all insurance (and reinsurance, for large scale projects) policies to the lenders as 
security. 
 
Note that in practice, lenders may also require owner-cover insurance to ensure that the owner of 
the project has control over all insurance matters for the project. 
 
(12) Accounts and Cash Waterfall 

One of the key features of project financing transactions in Thailand is that lenders will closely 
monitor all cash flow during the construction and operation periods. Depending on the restrictiveness 
of the provisions, a default or an acceleration will stop cash flow until lenders determine otherwise. 
 
Usually, all bank accounts will be located in Thailand. However, if there is an overseas lender involved 
or if the project is located overseas, e.g., power plant project in Lao PDR owned by Thai investors, 
certain bank accounts may be offshore accounts. 
 
(13) Debt-to-Equity Ratio 

A debt-to-equity ratio is a ratio used to measure a company’s financial leverage, calculated by dividing 
a company’s total liabilities by its shareholders’ equity, which may be in form of capital contributions 
or shareholders' loans. The debt-to-equity ratio indicates how much debt a company is using to 
finance the project relative to the amount of value represented in shareholders’ equity. 
 
Lenders in a Thai project financing are typically willing to provide loan commitments at a higher ratio 
than capital contribution commitments by project sponsors, particularly project financing to energy 
projects.  
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(14) Dispute Resolution  

Dispute settlement, especially in a project financing involving international financial institutes, can be 
an important issue for discussion. Unlike many other jurisdictions, the Thai courts will not enforce a 
foreign court judgment. A common solution implemented to such practice is to specify that any 
disputes under the financing documents will be settled by arbitration in a neutral jurisdiction such as 
Singapore. Since Thailand is a party to The New York Arbitration Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (1958), Thai courts will enforce foreign arbitration awards if 
the criteria set out in the Convention and in the Arbitration Act, B.E. 2545 (2002) is met. 
 
(15) Sector Use of Project Finance Structures 

Project financing structures are commonly used in large-scale infrastructure projects, power plants, 
oil and gas, and mining projects. The project company will be required to comply with various 
licensing and permitting requirements, depending on the sector, and it will be vital for the lenders to 
have a clear and comprehensive understanding of the regulatory regime in each sector. Understanding 
the specific legal regime of such sector will also allow lenders to better assess the project company’s 
ability to monetize the project and most importantly, the possibility for lenders to recoup their 
investment. 
 
A. Electricity Generation 
 

Private power producers generally enter into power purchase agreements (PPAs) with the Thai 
government utilities, i.e., the Electricity Generating Authority of Thailand (EGAT), the Metropolitan 
Electricity Authority (MEA) or the Provincial Electricity Authority (PEA), who are the main 
purchasers and distributors of power in Thailand. PPAs entered into with such government utilities 
are generally considered bankable. 
 
For more information on laws relating to electricity generation in Thailand, please see Chapter 6 
(Energy and Natural Resources). 

 
B. Oil and Gas 
 

Petroleum producers commonly use some form of a project financing structure. Traditionally, the 
only way to produce petroleum in Thailand has been by way of a concession, granted by the 
Ministry of Energy) to a concessionaire. Unlike other sectors where sponsors will establish a single 
specific purpose company to own and operate the project and its assets, petroleum producers 
generally establish unincorporated joint ventures, with one of the co-venturers acting as the 
operator of the project. 
 
For more information on the laws relating to oil and gas in Thailand, please see Chapter 6 (Energy 
and Natural Resources). 
 

C. Infrastructure Investment  
 

An important legislative item that is relevant to project financing is the Public Private Partnerships 
Act, B.E. 2562 (2019) (“PPP Act”), which came into effect on 11 March 2019. The PPP Act governs 
government projects that involve participation and investment from private parties. 

 
The State Enterprise Policy Office of the Ministry of Finance is responsible for administration of 
the PPP Act. 
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Both project sponsors and lenders will need to ensure that a project, which falls under the PPP 
Act, complies with all the requirements under the PPP Act. 
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CHAPTER 5 | SECURITY 
 
This chapter outlines the types of security that are commonly granted in typical financing 
transactions, certain key features as well as how to perfect and enforce security interests in Thailand. 
 
Under Thai law, common forms of available security interests range from mortgages, pledges, 
guarantees under the Thai Civil and Commercial Code (the “CCC”), to security interests created under 
specific laws such as the Business Security Act, B.E. 2558 (2015) (the “Business Security Act” or the 
“BSA”), which come into force on 4 July 2016. There are other contractual arrangements between a 
security provider and a security receiver by way of assignment under the CCC.   

 
Persons eligible to take security: Under the CCC, there is neither a specific requirement setting 
qualifications of a Thai or foreign lender who is eligible to take security interests by way of a pledge, 
mortgage, guarantee, or assignment, nor a prohibition on any specific entity to engage in said 
activities subject to a corporate status having the objectives thereof. However, under the BSA, only 
certain types of juristic persons are eligible and qualified as security receivers. Eligible security 
receivers must also apply for registration with the Thai Ministry of Commerce (the “MOC”).   
 
Persons eligible to grant security: Generally, there is no outright prohibition under the CCC for Thai 
and foreign individuals and corporations to grant security over their assets in Thailand. Under the 
BSA, a security provider can be either a natural or juristic person. Granting security may be subject to 
other restrictions under specific regulations. Prior to individuals or entities creating encumbrances 
over their assets, a review on a case-by-case basis will be conducted to determine whether licenses, 
approvals or notifications to relevant government authorities are required. For example, under the 
Foreign Business Operations Act, B.E. 2542 (1999) (the “FBOA”), the provision of a guarantee or 
collateral such as a pledge, or mortgage to secure indebtedness of the debtor is considered an “other 
service” business activity under List 3 of the FBOA which is restricted for a foreigner as defined 
therein (which includes a foreign majority-owned Thai company), unless permitted.   
 
(1)  Guarantee  
 
Key features of a guarantee are as follows: 
 
A. Nature of a Guarantee 

 
A guarantee is a contract whereby the guarantor binds himself to a creditor to satisfy an 
obligation if the debtor fails to perform that obligation. A contract of guarantee is not enforceable 
unless there is written evidence signed by the guarantor. There is no requirement for registration 
of a guaranty agreement. It is subject to a nominal stamp duty under the Revenue Code. After 
the default of the debtor and following the procedures as set out in the CCC, as described below, 
the creditor can demand performance from the guarantor. Failure to pay indebtedness by the 
guarantor is a ground for further litigation of a civil court case for a claim to be made against the 
debtor and the guarantor, within statutory limitation periods. A guarantee is merely an ancillary 
agreement to an underlying obligation. To create guarantee, the underlying obligation must be 
valid. If the underlying obligation of the debtor is extinguished, the guarantor is discharged. 
 

B. Right of Recourse 
 

A guarantor who has performed the obligation has a right of recourse against the debtor and the 
guarantor is subrogated to the rights of the creditor against the debtor. In practice, such 
guarantor's right is often required to be deferred until all the indebtedness of the creditor has 
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been paid or discharged in full. 
 

C. Prohibitions and Limitations on Joint Guarantee 
 

Agreement on a joint guarantee as a primary obligor by an individual (natural person) is invalid. 
However, if a corporation serving as a guarantor agrees to have the same responsibility as a 
primary debtor as a joint obligor, such agreement is enforceable. 

 
D. Guarantee for Future Obligations and Conditional Obligations 

 
A guarantee can secure future obligations and conditional obligations. In doing so: (i) the purpose 
of the secured obligation; (ii) nature of the obligation; (iii) maximum amount of the guarantee; 
and (iv) period of incurrence of secured obligation must be clearly stated in the guarantee 
agreement; otherwise the guarantee will be void. As “future obligations” are not explicitly 
defined under the CCC, in practice, guarantee agreements usually specify all four elements to 
ensure validity of the obligation. However, the period of incurrence of a secured obligation does 
not need to be identified if guaranteeing a series of transactions. 
 

E. Default by the Debtor 
 

The creditor must notify the guarantor in writing within 60 days if the debtor is in default, and 
the creditor cannot demand performance of the obligation from the guarantor until such 
notification reaches the guarantor. If the creditor neglects to provide notification within this 
period, the creditor will be prevented from claiming against the guarantor interest, damages, and 
other incidental costs incurred following the expiration of the 60-day period. 
 

F. Debt Reduction 
 
If the creditor and debtor reach an agreement that results in a reduction in the secured obligation 
(including interest, damages, and other incidental costs), the creditor must provide a written 
notification to the guarantor within 60 days from the date of such agreement. If the debtor 
and/or the guarantor performs the obligation, which was reduced, in full, the guarantor will be 
discharged from the obligation. The guarantor can make such payment even if the due date of 
the reduced debts has passed, but in any case, payment may not be later than 60 days from such 
due date. However, in the case that the creditor delivers a notification to the guarantor after the 
due date of the obligation, the guarantor can still perform the obligation within 60 days from the 
date of that notification. 
 

G. Agreement on an Extension of Time 
 

After the debtor is in default, the lender’s precautionary approach toward the debtor should be 
considered since certain actions would affect the enforceability of guarantee. If a guarantee has 
been given for an obligation that is to be performed at a specific time and the creditor grants the 
debtor an extension of time, the guarantor is discharged unless the guarantor has agreed to such 
extension of time. Agreement by the guarantor to allow an extension of time in advance cannot 
be enforced unless the guarantor is a financial institution or engages in a business of providing 
guarantee for compensation.  

 
(2) Mortgage 
 
Key features of mortgage are as follows: 
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A. Nature of a Mortgage, Establishment, and Registration 
 

A mortgage is an agreement whereby the mortgagor agrees to create an encumbrance over 
property in favor of a mortgagee as security for the performance of an obligation, without 
delivering or granting the right of possession of the mortgaged property to the mortgagee. 
Mortgages can be established over most immovable property, for instance, land and buildings 
and constructions thereon. Under the CCC, certain movable properties can also be mortgaged if 
they have been registered under applicable laws, including vessels weighing five tons or greater, 
floating houses, beasts of burden, or any other movable properties that the law may provide 
registration for that purpose (e.g., machinery under the Machinery Registration Act, B.E. 2514 
(1971) (the “Machinery Registration Act”)). Note that aircraft is currently not permitted to be 
mortgaged under Thai laws. 
 
A mortgage agreement must be made in writing in Thai, clearly indicating the mortgaged amount 
in Baht and using the form prescribed by the competent authority. A mortgage agreement must 
be registered with the competent official. As Thai law does not recognize the concept of a trustee, 
the mortgage agreement must be entered into between the mortgagor and the lenders or 
secured parties, as mortgagee, not by a security trustee. Although the principle of agency is well 
established under Thai law, it is not common and is potentially controversial to have a security 
agent registered as a mortgagee on behalf of the lenders or secured parties. 

 
B. Enforcement of a Mortgage 
 

Enforcement of a mortgage can be done either by way of: (i) public auction through legal 
procedures with a court’s order; (ii) foreclosure; or (iii) a public auction after receiving notification 
from the mortgagor. If there is an agreement in advance to allow the mortgagee to dispose 
mortgaged property in a manner contrary to the foregoing, for example, a private execution 
agreement, such agreement is invalid. 
 
To enforce a mortgage, the mortgagee must provide the debtor of the secured obligation a notice 
demanding performance of the debtor within a reasonable time but no less than 60 days. If the 
debtor fails to comply with such notice, the mortgagee may enter an action in court for a 
judgment ordering the mortgaged property to be seized and sold by public auction. In a case that 
a mortgagor is a third party, the mortgagee must also send notification in writing to that third-
party mortgagor within 15 days of providing notice to the debtor. If notification is not provided 
within 15 days, the third-party mortgagor is discharged from interest, damages and other 
incidental costs that occur after that 15-day period has expired.  
 
Foreclosure of the mortgaged property by the mortgagee can be used as an alternative method 
for mortgage enforcement, in the event that there is no other mortgage or preferential right 
registered over the mortgaged property, the mortgagee is entitled to claim foreclosure of the 
mortgage in court instead of a public auction if: (i) the debtor has failed to pay interest for five 
years; and (ii) the mortgagee has satisfied the court that the value of the property is less than the 
amount due. Foreclosure procedures are not common in practice due to the difficulties of 
fulfilling these requirements.  
 
In addition to the above, another enforcement procedure can also be conducted out of the 
normal court’s procedures. If the secured obligation is due and there are no other mortgage or 
preferential rights registered over the mortgaged property, the mortgagor can provide written 
notification to the mortgagee to conduct a public auction of the mortgaged immovable property 
out-of-court. The notification is deemed as the mortgagor’s consent to sale by public auction. The 
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mortgagee must sell the mortgaged property by public auction within one year from the date 
such notice is received. If a sale is not conducted during that period, the mortgagor is released 
from interest, damages, and other incidental costs that occur after that period has expired. 
 

C. Liability to Pay Insufficiencies 
 
If the estimated value of the property, in the case of foreclosure is, or the net proceeds are, in the 
case of an auction, less than the amount due (the "Shortfall"), the debtor is not liable for the 
Shortfall. This provision can be agreed to otherwise so that the debtor remains responsible for 
the Shortfall.  
 
In the case of a third-party mortgagor, this provision cannot be agreed to otherwise, since Thai 
law prohibits third-party mortgagors from: (i) being continually responsible for the remaining 
balance of a secured obligation when the mortgage is enforced; (ii) being held liable for more 
than the value of the mortgaged property; or (iii) being bound, at the same time, as a guarantor 
of the obligation (whether under a mortgage agreement or a separate agreement). An agreement 
contrary to the above is invalid. The foregoing restrictions do not apply if the debtor is a juristic 
person and a separate guarantee is entered into by a party holding the power of management, or 
a party holding controlling power of such juristic person and serving as a third-party mortgagor 
for the debtor’s obligation. 
 

(3) Pledge  
 

Key features of a pledge are as follows: 
 
A. Nature of a Pledge and Creation of a Pledge 
 

A pledge is a contract whereby a pledgor delivers to the pledgee a pledged property as security 
for the performance of an obligation. In addition to typical movable property, securities 
representing value such as shares, promissory notes, and cheques can also be pledged. When 
pledging a security, in addition to physical delivery of the pledged property to the pledgee for 
perfection of a pledge, there are other minimum elements for a share pledge. 
 
In a case of a pledge of shares, the minimum elements based on customary practice and 
requirements under the CCC include: (i) a share pledge agreement in writing between pledgor 
and pledgee; (ii) delivery of named share certificate (with endorsements); (iii) notice of the share 
pledge by pledgor to the company; (iv) registration in the shareholder registry book; and (v) an 
acknowledgment of the share pledge by the company. For other securities, the endorsements on 
the bearing instrument may be required. Apart from those requirements specified in the CCC, 
there is also a requirement and formality as set forth by the Security Exchange of Thailand for a 
pledge of shares in a publicly listed company, in which the registrar is the Thailand Securities 
Depository (TSD). A sample of a pledge of share in a publicly listed company can be seen in 
acquisition financing. 

 
B. Extinguishment of Pledge 

 
A pledge is automatically extinguished when the secured obligation is extinguished other than by 
prescription, or when the pledgee returns the pledged property to the pledgor. For that reason, 
the pledgor cannot use the pledged property during the term of pledge and the pledgee or 
storage administrator assigned by the pledgee must keep the collateral on behalf of the pledgee.  
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Creation of pledge over movable properties has been controversial in practice since the debtor 
needs to have possession and control over raw materials, spare parts, unregistered machinery, 
etc., required for the normal course of business operations. After enforcement of the BSA in July 
2016, a creditor and a borrower tend to opt for the registration of business security agreements 
under the BSA to take security over such properties, since there is no requirement for physical 
delivery of the collateral under the BSA to the security receiver (note the requirements under the 
BSA below). In the case of registered machinery under the Machinery Registration Act, the 
parties have the option to either (i) register a machinery mortgage as referred to in the above 
item (2), or (ii) enter into a business security agreement under the BSA. 
 
Since there is a prohibition under the BSA that the right represented by an instrument cannot be 
collateral under the BSA, the form of pledge of shares or other available commercial instruments 
in the market remain commonly used as security documents under a typical financing. 
 

C. Enforcement of a Pledge 
 

While a pledge differs from a mortgage in that a pledge can be enforced by the pledgee without 
court procedures, it is prohibited to agree in advance to sell the pledged property through other 
proceedings other than by a public auction. To enforce a pledge, the pledgee must notify the 
debtor in writing to request performance of the obligation within a reasonable time, which must 
be specified in the notice. The pledgee must notify the pledgor in writing of the time and place of 
the auction of the pledged property, and that the auction of the pledged property will take place 
if the debtor does not perform their obligation within a reasonable period. If notification is 
impractical, the pledgee may sell the pledged property by the public auction one month after the 
obligation becomes due. In addition, if the pledged property is a bill, as an exception, such bill 
can be collected on its maturity date without a prior notification. 

 
(4) Business Security Act (BSA) 
 

It should be noted from the outset that Ministerial Regulations, the sub-regulations, and the 
Court’s interpretation regarding enforcement under the BSA is still subject to further monitoring. 
 
As described above, a mortgage and pledge in Thailand are commonly used for establishing 
collateral. However, a mortgage only covers immovable property or registered machines. Further, 
the legal requirement for the pledged property to be delivered into the possession of the pledgee 
can lead to difficulties for a borrower and/or pledgor if the pledge includes movable properties 
such as raw materials and inventories. The total quantity of those assets may vary from time to 
time and should be in the possession of the business operator to be used in the ordinary course 
of business. To increase the ability of a business operator to gain easier access to a credit line, the 
BSA was enacted and has been in full force since 4 July 2016. In connection with the BSA, the 
Department of Business Development under the Ministry of Commerce (the “DBD”) launched an 
online registration system available for the registration of business security agreements. 
  
As of 31 August 2021, there are 333 security receivers that have registered with the MOC. Over 
300 security enforcers have also been registered with the MOC for the purpose of enforcement 
of “business” as collateral. These developments demonstrate the trend and further increase of 
this type and form of security interests to be created over borrower’s business as collateral to 
secure loans. 
 
Key features of a business security agreement are as follows: 
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A. Establishing Collateral Based on the BSA  
 

(i) Security Provider and Security Receiver 
 

Under the BSA, it is possible for a security provider and a security receiver to enter a business 
security agreement and establish collateral for certain assets without the physical delivery of 
such assets to the security receiver. While there is no limitation on the eligibility of the 
security provider, which can be either individual or corporation, the security receiver has to 
be a financial institution as defined in the BSA or any other person as prescribed under 
relevant Ministerial Regulations.1 In summary, the following persons are eligible under the 
BSA and the Ministerial Regulations to be a security receiver: 

 
1) a financial institution under the Financial Institutions Business Act, B.E. 2551 (2008) 

(including commercial banks that are subsidiaries of foreign commercial banks and 
branches of foreign commercial banks licensed to carry on commercial banking 
businesses in Thailand);  

2) a company engaged in a life insurance business with the required permits and licenses 
based on the Life Insurance Act, B.E. 2535 (1992); 

3) a company engaged in a non-life insurance business with the required permits and 
licenses based on the Loss Insurance Act, B.E. 2535 (1992);  

4) a bank or financial institution established based on special laws; 
5) special purpose vehicles with the objective of securitization; 
6) trustees in the name of a trust for transactions in capital markets; 
7) securities companies and mutual funds;  
8) futures trading businesses; 
9) asset management companies; 
10) factoring businesses; 
11) the Office of the Permanent Secretary of the Ministry of Industry with respect to the SME 

Development Fund; 
12) foreign commercial banks where they provide facilities in syndication with financial 

institutions under 1) above; 
13) juristic persons having a business objective of hire-purchasing and leasing; and  
14) juristic persons having a business objective of lending. 
 
There are eligible security receivers under all the above categories that have registered and 
received usernames and passwords from the DBD. A list of security receivers can be found on 
the official website of the DBD. Notifications and announcements are issued by the DBD to 
prescribe requirements and procedures to apply for a username and password and 
verification of the applicant through DBD registration system. 
 
Under the above categories, an eligible person who can be a security receiver is a foreign 
commercial bank that provides facilities in syndication with a financial institution.2 A foreign 
commercial bank that intends to be a security receiver must serve written notice of its 
intention to be a security receiver under the BSA to the DBD attaching its constitutional 
documents showing that it is a commercial bank under the relevant laws in the jurisdiction of 
its registration/incorporation. In practice, a foreign commercial bank usually grants the 

 
1  As of August 2021, there are two Ministerial Regulations Prescribing Other Persons as Security Receivers issued after 2008, 

comprised of: (i) the Ministerial Regulation Prescribing Other Persons as Security Receivers, B.E. 2559 (2016) published in 
the Government Gazette on 9 December 2016; and (ii) the Ministerial Regulation Prescribing Other Persons as Security 
Receivers (No. 2), B.E. 2561 (2018) published in the Government Gazette on 23 February 2018. 

2  According to the Ministerial Regulation Prescribing Other Persons as Security Receivers (No. 2), B.E. 2561 (2018). 
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authority to register with the DBD via a power of attorney to a Thai person.  
 
As of 31 August 2021, there are 42 foreign commercial banks (where they provide facilities in 
syndication) that have registered as security receivers with the DBD. Note that under the 
interpretation of the DBD, development banks and supranational banks are not considered 
by the DBD as commercial banks; therefore, such banks cannot be security receivers under 
this category. A foreign bank may seek approval to be a security receiver (when providing 
facilities in syndication with financial institutions) from the DBD if that bank can prove the 
commercial nature of its business to the satisfaction of the DBD.     

 
(ii) Collateral under the BSA 
 

Assets that can be registered as collateral based on the BSA are as follows: 
 

1) business;3 
2) claims;4 
3) movable property used by the security provider in business operations, such as 

machinery, inventory, or raw materials; 
4) immovable property, in a case the security provider directly operates an immovable 

property business; 
5) intellectual property; and 
6) any other asset as provided in the ministerial regulations, i.e., perennial plants. 

 
Note that the security provider can place property/rights it currently possesses, or which are 
to be acquired in the future, under any agreement as collateral. 

 
(iii) Minimum Elements of Business Security Agreements 
 

A business security agreement must be prepared in writing and shall contain particulars such 
as the names and addresses of the parties, the secured obligation, the details of the assets 
designated as collateral, the maximum amount of money secured, and the grounds for 
business security enforcement. Such particulars must be registered via an online system with 
the Secured Transactions Registry Division.5  
 
In addition, it is necessary for the contracting parties to a business security agreement, in the 
case that the collateral under the agreement is a “business”, to appoint a security enforcer6 
as another party in the contract who has a duty to enforce the security interest upon an 
event of enforcement in accordance with the relevant provisions of the BSA and the 
Ministerial Regulations governing enforcement actions (out of the court proceedings). 
 
Subject to the terms of the agreement, this permits the security provider to possess, use, 
dispose of, etc., and receive benefits arising from the secured asset until the collateral is 

 
3  Refers to assets used by the security provider in its business operations and other rights related to its business operations, 

provided that such assets and rights given as security may be transferred to a transferee in a way that the transferee can 
continue its ordinary business operations immediately. 

4  Refers to rights to receive payment and other rights that do not include rights represented by instruments. 
5 Registration is an establishment requirement for business security under the BSA. In any case, the DBD states in their 

publicly published materials and guidance for registration that, absence of registration is not a cause of invalidation of the 
agreement, but the parties shall not enjoy any right under the BSA until the business security agreement has been 
registered. The difference is in cases of mortgages; the registration is a “form” of contract which must be done, otherwise 
the mortgage agreement will be invalid. 

6  Refers to the party that conducts management and operation of the business instead of the security provider upon the 
enforcement of collateral over business until the business is sold.  
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enforced. The security provider can use the secured asset in an ordinary course of its business 
activities.  

 
B. Enforcement of Business Security 
 

The methods for enforcement of business security differs depending on the types of collateral as 
classified above and usually starts from an event of default or event of enforcement as prescribed 
in the agreement. Under the BSA, there are two main enforcement mechanisms comprised of: (i) 
foreclosure of the collateral by the security receiver; or (ii) disposal of the collateral by way of a 
disclosed and open auction. There are three types of the collateral in which the BSA sets out 
specific enforcement proceedings, comprised of: (i) claims (other than the “business” type); (ii) 
rights over bank accounts; and (iii) businesses.  
 
In summary, the procedures are: 
 
(i) In general, if the secured asset is an asset other than a business, non-judicial enforcement 

procedures can apply through either public auction or foreclosure of the secured asset by the 
security receiver. However, in order for the security receiver to conduct enforcement through 
foreclosure of the secured asset, the following criteria must be met: (i) the principal of the 
debt on the due date must exceed the value of the secured asset; (ii) the debtor has 
outstanding interest payments for at least five years; and (iii) there is no other registered 
security receiver or preferential rights holders. This is contradictory to the foreclosure 
procedures for a mortgage where the mortgagee must prove in court that the value of the 
mortgaged property is below the secured debt amount. In the enforcement procedures for 
business security, proof in court is not required as out-of-court enforcement is recognized. 
Like a mortgage, a third-party security provider collateral for the obligations of a debtor is not 
responsible for the Shortfall.  

 
While the recognition of non-judicial security enforcement is one of the key characteristics of 
the BSA, in order to conduct a private auction or foreclosure, the security provider must give 
consent to the transfer of possession of the secured asset to the security receiver (excluding 
the case of security enforcement of a deposit claim). If the security provider refuses to give 
such consent, a court order for a public auction or foreclosure may be granted. 

 
(ii) Regarding enforcement over the collateral that is a deposit claim under an account opened 

with a financial institution, there is a specific method of enforcement. In the event that the 
security receiver is a financial institution holding those deposits, or if the security receiver has 
established all of the deposits as collateral, the enforcement procedures can be done right 
away through direct settlement for those deposits and are followed by delivering a 
subsequent notice (without obtaining consent) to the security provider to notify the same 
within seven days. 
 
As for another types of collateral (which are not deposits in a bank account), the security 
receiver shall notify the security provider of an event of enforcement and notify the same to 
the debtor of such rights that on the due date the debtor must perform payments to the 
security receiver. Failure to make that payment is grounds for further litigation against the 
debtor of such rights for enforcement in court. 

 
(iii) If the collateral is a “business”, the security enforcer has a duty under the BSA and in 

accordance with Ministerial Regulations that prescribe the method and procedures to decide 
whether an enforcement event has occurred, proceed with further action of distribution until 
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the sale of the business. The security enforcer is obliged to manage the business until it is 
disposed of. When the business is disposed of, the sale proceeds will be allocated to the 
security receiver and, in some cases, to other creditors.  

 
In the same manner as the case where the collateral is not a business, if the proceeds derived 
from the sale of the business cannot cover the total amount of outstanding debt, the creditor 
is still entitled to claim for such difference from the debtor within a prescribed period. 
 

(5) Assignments 
 
As described in Chapter 4 (Project Finance), it is common practice for a borrower to agree in advance 
to conditionally assign its rights under project-related contracts, rights to receive proceeds under 
insurance policies, rights of deposit in bank accounts, etc., for the purpose of providing collateral to 
secure loan obligations in favor of a lender. Under Thai law, there is no court precedent on enforcing 
this type of collateral, nor has it produced the right of exclusion in bankruptcy proceedings. Please 
note that the assignment of right is not valid unless it is made in writing, and such assignment can be 
set up against the debtor or third persons if written notice thereof has been given to the debtor, or if 
the debtor has consented in writing to the assignment. If there are uncertainties in practice, it is 
preferable to work closely with legal counsel regarding documentation. 

 
Examples of the security interests under this category are as follows: 
 
A. Assignment / Novation of EPC Contract 
 

Under a typical project financing for the construction or the installation, operation, and/or 
maintenance of large-scale projects (e.g., power generation, infrastructure, public utility projects, 
and so forth), one of the major project agreements is the EPC contract between the borrower 
and the EPC contractor. The obligation of the borrower under the contract is to pay the contract 
price while the obligation of the contractor is to procure services within the scope set forth 
thereunder. For the lender to have control over the project agreement, a typical form of security 
interest, i.e., an assignment of the EPC contract, is applicable. Like an assignment of a project 
agreement, the rights over any monetary claims and other rights, including the right of 
suspension or termination, will be absolutely assigned to the lender once the assignment 
agreement is executed. Meanwhile, the other rights, mainly the right to become a party to the 
agreement in place of the borrower or right to “substitution”, are conditionally assigned if and 
when an event of default (the “EOD”) occurs. Once an EOD has occurred, the lender has the right 
to request a novation so that they will become a party to the agreement for continuing the 
operation and management of the agreement in place of the borrower. 
 

B. Assignment of Insurance 
 
Insurance proceeds are another source of funds the borrower may derive from claims to be made 
against an insurance company under an insurance policy procured under a project. The lender 
usually sets out a requirement of insurance programs approved by the lender’s insurance advisor, 
and the policies are subject to the creation of security interests in favor of the lender. A typical 
form of security document is an assignment of an insurance policy, to which the rights over any 
monetary claim will be absolutely assigned to the lender, and the right of substitution or novation 
is usually to be conditionally assigned to the lender. Also, the lender will be named as a 
beneficiary under the relevant policies. A similar practice is applicable to the arrangement of 
reinsurance. 
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C. Assignment of Accounts 
 
Prior to the enactment of the BSA, lenders normally requested borrowers to enter into a 
conditional assignment of bank accounts to conditionally assign rights, interests, or claims 
relating to a bank account agreement entered into and/or deposit accounts opened with 
themselves and/or other banks.   
 
After the BSA was enacted, financial institutions have shifted from a typical assignment of 
accounts to a business security agreement over accounts. In addition to gaining control over the 
designated accounts of the borrower, the lender as the security receiver under the BSA will also 
enjoy preferential rights over the account once the agreement is registered.  
 
If a security interest is to be created over a bank account as collateral under a business security 
agreement, to which the account bank is not a lender, a consent letter is required to be provided 
by the account bank. The BSA provides easier methods for enforcement after an enforcement 
event occurs. The security receiver will be entitled to deduct deposits from the bank account of 
the security provider to set off against outstanding debts.  
 

Upon the enactment of the BSA, rights and claims under project agreements, an insurance policy or a 
bank account can be placed as security in the business security agreement, allowing the creditor to 
enjoy a preferential right. Parties may also incorporate a mechanism of an assignment enforcement 
into a business security agreement to mitigate risk in the case where the BSA does not explicitly 
provide an enforcement mechanism for certain collaterals. In this case, a notice to and/or an 
acknowledgment from a counterparty akin to assignment formalities are required in market practice. 
Note that it is not required by law that the security documents created over rights and claims under 
project agreements, an insurance policy or a bank account be in the form of a business security 
agreement. A financial institution may also opt to enter into an assignment in order to assign or 
conditionally assign these rights and claims.  
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CHAPTER 6 | ENERGY AND NATURAL RESOURCES 
 
Thailand has developed legal regimes relating to electricity generation, upstream petroleum 
operations, and mining. Governmental oversight in the energy sector is primarily administered through 
the Ministry of Energy (the “MOE”), with various departments operating thereunder. The primary 
regulator of mining activities in Thailand is the Department of Primary Industries and Mines (the 
“DPIM”), Ministry of Industry (the “MOI”). 
 
This chapter will provide an overview of the legal regimes affecting independent power producers 
(including small and very small power producers), as well as private investors in the oil & gas, and 
mining sectors. 
 
(1) Government Oversight 
 
The regulator that has the most significant authority over the operations of independent power 
producers is the Energy Regulatory Commission (the “ERC”). As for oil & gas producers, the 
Department of Mineral Fuels (the “DMF”) is the primary regulator of sector-specific rules. There are 
various other departments and government agencies that have an influence on energy policies in 
Thailand, including the Department of Energy Business (the “DOEB”), the Department of Alternative 
Energy Development and Efficiency (the “DEDE”), the National Energy Policy Council (the “NEPC”), and 
the Energy Policy and Planning Office (the “EPPO”).  
 
Mining businesses in Thailand fall under the regulation and supervision of the MOI and the DPIM.  
 
The responsibility for establishing policies and plans for the conservation and management of 
Thailand’s natural resources rests with the Office of Natural Resources and Environmental Policy and 
Planning (the “ONEP”), under the Ministry of Natural Resources and Environment. Its regulations apply 
across several sectors, including electricity generation, mining, and upstream petroleum production. 
To that end, the ONEP sets regulations relating to projects that require environmental impact 
assessments and other mandatory permissions for large-scale energy projects. 
 
(2) Electricity Generation  
 
Electricity generation, transmission, and distribution is dominated by three state-owned utilities: (i) 
the Electricity Generating Authority of Thailand (the “EGAT”); (ii) the Metropolitan Electricity Authority 
(the “MEA”); and (iii) the Provincial Electricity Authority (the “PEA”). As its name suggests, the EGAT is 
responsible for generating electricity at power plants that it owns and operates. In addition, EGAT 
currently maintains a monopoly on electricity transmission in Thailand and purchases bulk electricity 
from private power producers, and neighboring countries. EGAT is empowered to sell electricity 
primarily on a wholesale basis to the MEA and PEA. The MEA is responsible for electricity distribution 
to end users within Bangkok metropolitan areas, whereas the PEA handles this responsibility for the 
rest of the country. 
 
Independent power producers (“IPP”), defined as power producers where the capacity of generation 
exceeds 90 megawatts (“MW”), sells electricity directly to EGAT. In addition, there are numerous small 
power producers (“SPP”), defined as those whose generating capacity is greater than 10 MW but equal 
to or less than 90 MW, which sell directly to EGAT as well as the PEA and MEA. Very small power 
producers (“VSPP”), those whose generating capacity is equal to or less than 10 MW, sell produced 
electricity directly to the PEA and MEA. 
 
As of January 2021, approximately 58% of Thailand’s electricity was being generated from natural gas, 
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followed by lignite and coal combining for 24%, while the use of renewables and hydroelectricity (both 
domestic and import) are accounting for approximately 18% of total electricity generation. 
 
Specific legal aspects concerning renewable sources are discussed in greater detail below. 
 
A. BOI Incentives for Renewable Energy Projects 

 
The Board of Investment of Thailand (the “BOI”) grants incentives for the promotion of 
investments into renewable energy projects. Developers of renewable energy projects can apply 
for BOI promotion under category 7.1, i.e., public utilities and basic services. In this regard, there 
are three possible subcategories that the project may fall under, as follows:  

 
(i) Category 7.1.1.1: production of electricity or electricity and steam from garbage or refuse 

derived fuel; 
(ii) Category 7.1.1.2: production of electricity or electricity and steam from renewable energy, 

such as solar energy, wind energy, biomass, or biogas, etc. except from garbage or refuse 
derived fuel; and 

(iii) Category 7.1.1.3: production of electricity or electricity and steam from other energy 
resources.  

 
The specific conditions required for Category 7.1 is that the project must be approved by the 
relevant government agencies. By receiving promotion under Category 7.1, the promoter will be 
granted incentives ranging from A1 (for Category 7.1.1.1), A2 (for Category 7.1.1.2), and A4 (for 
Category 7.1.1.3), which may include the following: 

 
(i) corporate income tax exemptions (A1 – for eight years with no limit; A2 – for eight years 

accounting for 100% of the investment (excluding the cost of land and working capital and A4 
– for three years); 

(ii) exemptions on import duty for machinery; 
(iii) exemptions on import duty on raw or essential materials used in manufacturing export 

products for one year, which can be extended as deemed appropriate by the BOI; and 
(iv) other non-tax incentives. 

 
B. EGAT Regulations  

 
EGAT is the single buyer of bulk electricity in Thailand; therefore, any power purchase of bulk 
electricity from either large-scale IPPs or SPPs occurs through EGAT. In an attempt to standardize 
its licensing for renewable energy, on 18 April 2007, EGAT announced the Regulation for the 
Purchase of Power from SPP exclusively for the generation of renewable energy.1 Among other 
topics, this regulation covers conditions for, costs of, and procedures regarding, power purchase 
agreements (the “PPAs”) between SPPs and EGAT. EGAT has published standard forms of PPAs 
including a Model Non-Firm Agreement. 

 
C. PEA Regulations and MEA Regulations 

 
Upon its receipt of bulk electricity, EGAT circulates the energy to several distributors. The MEA and 
PEA are EGAT’s main distributors. The PEA and MEA may award PPAs to smaller renewable projects, 
the parameters for which are established in the PEA’s 2006 Regulation for the Purchase of Power 
from VSPPs for Electricity Generation Using renewable Energy. The PEA has also published 
notifications regarding the Prescription of Increments to Power Purchase Prices for Renewable 

 
1 The Regulation (as amended in 2009) can be found at www.egat.co.th.  

http://www.egat.co.th/
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Energy from VSPPs and standard forms of PPAs. 
 

D. Solar 
 

Solar energy from various technologies is providing a growing source of energy in Thailand. The 
country benefits from elevated year-round solar radiation levels, resulting in the maintenance of 
many Thai solar energy plants/farms. Thai solar capacity has consequently grown to 7,067 projects 
with capacity of 2,962 MW (as of September 2020). The MOE has implemented the Alternative 
Energy Development Plan 2018-2037 (the “AEDP”) to increase Thailand’s solar energy producing 
capacity even further from 1,570 MW in 2014 to 6,000 MW in 2036. 
 

E. Wind 
 

Since 1975, the DEDE has conducted studies on the potential of wind power and has since come 
to the conclusion that (with significant research and infrastructural development) wind energy 
may one day substitute fossil-based energy in Thailand. As of September 2020, there are 34 wind 
projects with capacity of 1,522 MW in Thailand that have reached commercial operations. Most 
projects are located in the northeast of Thailand.  

 
F. Biomass 

 
As of September 2020, there are 213 biomass projects with capacity of 3,572 MW in Thailand that 
have reached commercial operations to produce electricity. Biomass organic materials (for the 
purpose of biomass energy production) are split into five categories, which are: (i) by-products of 
yearly harvests, which is a common biomass material used as fuel and is tradable; (ii) materials 
leftover after crop processing, which is not as commonly found as organic by-products of harvests, 
because of higher preparation expenses and the inconvenience of transporting these materials; 
(iii) natural vegetation; (iv) by-products of raw materials from tree plantations used in industrial 
production; and (v) by-products from tree plantations used as fuel. Thailand has an abundance of 
by-products generated from category (v), which may present potential opportunities to investors 
if properly utilized.  

 
As Thailand’s economy is agriculturally based, and the country therefore produces these natural 
by-products in high volumes, the AEDP expects biomass to serve as an important source of Thai 
renewable energy in the years to come. The nation produces approximately 18 million tons of 
agricultural waste a year, suggesting that biomass energy has huge potential. The government has 
also chosen to include biomass energy in the country’s Feed-in Tariff scheme. 

 
G. Biogas 

 
Biogas is produced from the by-products of livestock farms, palm oil production, sugar factories, 
paper factories, ethanol factories and municipal solid waste. Methane and carbon dioxide, along 
with other elements, can be extracted from natural decomposition, and repurposed for fuel. The 
government has also chosen to include biogas energy in the country’s Feed-in Tariff system. As of 
September 2020, there are 180 biogas projects with aggregate capacity of 410 MW that have 
reached commercial operations. 

 
H. Waste-to-Energy 

 
Energy production from waste occurs by converting municipal solid waste (the “MSW”) into 
electrical energy though incineration via heat boilers and power turbines. Currently, there are 33 
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waste power plants in Thailand. The AEDP seeks to increase these numbers in the coming years 
and has set a target of 400 MW by 2025. The government has also chosen to include MSW energy 
in the country’s Feed-in Tariff scheme. 

 
(3) Oil & Gas 
 
Thailand has a well-developed legal framework for upstream exploration and production of petroleum. 
The discovery of commercially viable natural gas fields in the Gulf of Thailand in the 1970s and 1980s 
has been a significant driver of economic growth over several decades. The midstream and 
downstream markets are gradually liberalizing, adding complexity to the legal environment. 
 
A. Upstream 
 

The cornerstones of the legal framework governing upstream oil & gas production in Thailand are 
the Petroleum Act, B.E. 2514 (1971) (as amended) (the “PA”) and the Petroleum Income Tax Act, 
B.E. 2514 (1971) (as amended) (the “PITA”). The PA was most recently amended in 2017. The PITA 
was amended most recently in 2019. Some of the salient provisions of the PA are set out below. 
 
(i) Definition of “Petroleum” 

 
For exploration and production, crude oil, natural gas, and condensate fall under the heading 
of “petroleum” and are subject to the same provisions of the PA. 
 
Shale oil has been explicitly excluded from the definition of “petroleum” under the PA. To our 
knowledge, there have been no commercially viable discoveries of shale oil made in Thailand 
as of the date of this writing. 
 
The PA defines “petroleum” as “crude oil, natural gas, natural gas liquid, by-products and other 
naturally occurring hydrocarbons in a free state, whether solid, semi-solid, liquid or gaseous, 
and (petroleum (sic)) shall include all heavy hydrocarbons which can be recovered in site by 
thermal or chemical processes, but shall not include coal, oil shale or other kinds of rocks from 
which oil can be extracted by application of heat or chemical process.” 
 

(ii) Ownership of Petroleum 
 
The PA, since 1971, explicitly sets out that petroleum is owned by the state, and that the only 
way to explore or produce petroleum is pursuant to a concession, a production sharing 
contract, or a services contract. 
 
Under Thailand’s petroleum concession regime, ownership of petroleum passes from the state 
to the concessionaire at the wellhead. Thereafter, the concessionaire can sell the petroleum 
to third parties. 
 
Production sharing contracts and services contracts were introduced under the PA in 2017 and 
have yet to be fully implemented in practice. Conceptually, under either regime, ownership of 
petroleum vests with the state at all times. The production sharing contractor will be 
compensated in the cost petroleum and profit from petroleum based on the terms set out in 
the PA as well as the production sharing contract. Under either the production sharing contract 
or the services contract model, the contractor may be required to enter into a gas sales 
agreement with PTT Public Company Limited (formerly, the Petroleum Authority of Thailand, 
(“PTT”)), under which the gas belonging to the state will be sold.  
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(iii) Transfers of exploration and production rights 
 
The PA sets out three distinct ways for disposal of a party’s rights or obligations under a 
concession agreement, production sharing contract, or services contract. 
 
1) Farm-in agreements: A farm-in agreement involves a third party acquiring an interest in 

an existing concession, production sharing contract or services contract as a co-venturer. 
The co-venturers will sign an amendment to the underlying agreement whereby they will 
commit to being held jointly liable to the MOE for performance of all obligations of the 
concessionaire or contractor (as the case may be). 

 
2) Transfers by a concessionaire or contractor to its affiliate: In principle, permission from 

the MOE is not required to transfer an interest from a concessionaire or contractor to an 
affiliate; however, the MOE must be notified of the transfer, which will only be deemed 
complete after the MOE is satisfied that the transferee meets one of the prescribed 
categories set out in the PA. In practice, therefore, the MOE can scrutinize the proposed 
transaction. 

 
3) Transfers to a third party: Any such transfer requires the explicit approval of the MOE. The 

transferee must also possess the relevant necessary qualifications set out in the PA to 
explore for and produce petroleum. 

 
The PA is silent on indirect transfers, including the transfers of shares in holding companies 
that own shares in concessionaires or contractors. 
 

(iv) Decommissioning 
 
Existing petroleum concession agreements contain minimal language on decommissioning 
obligations of the concessionaire. In short, the concessionaires are obligated to transfer all 
assets to the state or to remove them at the state’s direction. 
 
Amendments to the PA in 2007, that was made effective under a Ministerial Regulation, 
introduced the obligation to decommission and post security with respect to assets used in 
the exploration and production of petroleum. Controversially, the MOE adopted a regulation 
in 2016 which required concessionaires to assume liability for all assets that are transferred to 
the state, in addition to assets that are decommissioned and removed. The Ministerial 
Regulations continues to be a subject of criticism amongst industry participants. 
 
Under the production sharing contract and service contract regimes, the obligations relating 
to decommissioning are clearer; in short, the contractors are responsible for decommissioning 
all installations used in petroleum operations upon the expiry of the contract term.  
 
Since decommissioning activities have only recently commenced in Thailand, this area is likely 
to be subject to further regulatory changes. 
 

B. Midstream and Downstream 
 
The midstream and downstream markets for refined products derived from crude oil as opposed 
to natural gas are subject to different legal regimes and regulators. 
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(i) Midstream Natural Gas 
 
The midstream natural gas market is governed by the Energy Industry Act, which is under the 
same statute governing electricity generation and distribution. The main regulatory body for 
the midstream market is the ERC. 
 
Until recently, PTT had a monopoly on the distribution of natural gas to industrial customers 
and independent power producers. Since 2015, the ERC has taken steps to ensure that PTT 
develops a third-party access regime to its transmission pipeline network and LNG receiving 
terminal. PTT has developed third-party access codes. The ERC has now issued natural gas 
acquisition and wholesale Licenses to third parties, thus increasing competition in the 
midstream gas market.  
 

(ii) Midstream and Downstream Refined Crude 
 
The midstream and downstream markets for refined petroleum products are governed by the 
Fuel Oils Control Act, B.E. 2542 (1999) (“FOCA”) and the Fuel Oils Trading Act, B.E.2543 (2000) 
(“FOTA”), respectively. Both the FOCA and the FOTA are administered by the DOEB. 
 
The FOCA governs requirements relating to storage and transportation of petroleum, including 
transportation via pipelines. There are currently few pipelines for refined petroleum products 
in Thailand. A pipeline stretching from the Map Ta Phut industrial port to a terminal in Saraburi 
is currently being extended to Khon Kaen, thus providing shippers greater access to the 
Northeastern region of Thailand. 
 
With respect to the downstream regime, the FOTA sets out a licensing regime for the sale and 
transportation of refined petroleum products. The FOTA requires the DOEB to take a “hands 
on” approach to manage supply and prices of petroleum products nationwide. 

 
C. Recent Developments 

 
(i) Gas Supply Industry Reform 
 

Currently, PTT, with few exceptions, acts as the sole purchaser, transporter and distributor of 
natural gas in Thailand, through a 3,715 km pipeline system.  
 
NEPC adopted revisions to Thailand’s Power Development Plan in early 2019. 
 
Thailand’s reliance on natural gas for the next 10 to 20 years as a fuel for generating electricity 
will be coupled by a decline in domestic production. As a result, the country will likely need to 
invest in additional LNG receiving capacity, or additional pipelines from neighboring countries. 
 

(ii) Overlapping Claims Area (Thailand and Cambodia) 
 
Since 1972, a significant area in the Gulf of Thailand has been off-limits to the petroleum 
exploration industry due to a dispute over maritime boundaries between Thailand and 
Cambodia. The area is believed to include commercial fields similar to the Thai sector of the 
Gulf of Thailand. Unofficial talks between the governments to find a solution are continuing. 
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(iii) Auction of Bongkot and Erawan Fields 
 

The current concessions for the Bongkot field (currently operated under a concession by PTT 
Exploration and Production Public Company Limited (“PTTEP”) with Total holding a minority 
interest) and the Erawan field (currently operated by Chevron with Mitsui holding a minority 
interest) are due to expire in 2022 and 2023. The tender for the Bongkot and Erawan gas blocks 
was the first time the MOE offered petroleum producers the opportunity to operate under a 
production sharing contract scheme. The winning bidders were announced in December 2018, 
with PTTEP winning the Bongkot field and PTTEP and Mubadala Petroleum winning the Erawan 
field. 

 
(iv) 23rd Bid Round for Thai Petroleum Concessions 

 
On 16 June 2021, the MOE announced the 23rd bid round consists of a single onshore area, 
identified as Block L1/64. The block straddles the border of the provinces of Sukhothai and 
Kamphaeng Phet and is a total of 78.90 square kilometers. The block is divided into two areas: 
(i) Area A, which is a greenfield section on the north side of the block consisting of 67.66 square 
kilometers; and (ii) Area B, which is a brownfield development on the southern tip of the block 
totaling 11.24 square kilometers. This is the first round of competitive bids initiated by the 
MOE since 2018, when two brownfield petroleum blocks in the Gulf of Thailand were awarded 
under the production sharing contract scheme. 
 

(4) Mining 
 
The principal law regulating the mining industry is the Minerals Act, B.E. 2560 (2017) (the “Minerals 
Act”), which came into effect on 29 August 2017.  
 
A. Industry and Legislative History 
 

Prior to the enactment of the new Minerals Act in 2017, the principal laws regulating the mining 
industry were the Minerals Act, B.E. 2510 (1967) and Mineral Royalty Rates Act, B.E. 2509 (1966). 
The new Minerals Act contains transitory provisions stating that all ministerial regulations, 
notifications, rules, or orders issued under the old Minerals Act, B.E. 2510 (1967) and the Mineral 
Royalty Rates Act, B.E. 2509 (1966) that were effective before the date the Minerals Act came 
into force, continued to be effective to the extent that they are not contrary to nor inconsistent 
with the Minerals Act. Any application submitted before the effective date of the Minerals Act 
2017 is deemed an application under the Minerals Act and will be considered under the rules as 
specified in the Minerals Act. Furthermore, any prospecting license, mining lease, or license 
issued under the old laws, before the effective date of the Minerals Act are deemed issued under 
the Minerals Act and will be effective until that license expires or is revoked. Any obligation under 
any agreement made with the Thai government by the MOI and DPIM before the effective date 
of the Minerals Act will remain effective until the expiration of that obligation. 
 

The Minerals Act and ministerial regulations, notifications and other subordinated laws issued 
thereunder place significant new obligations on mining businesses. The Minerals Act aims to provide 
stricter environmental controls, decentralize administrative power, encourage the use of newer 
mining technologies, and provide more protection for those living in mining areas. 
 
B. Administration 

 
The Minerals Act is administered by the MOI and the DPIM.  
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Under the Minerals Act, there are three committees responsible for mining issues: 
 
(i) the National Mineral Administrative Policy Board is mainly responsible for proposing national 

strategy, policy and the master plan on mineral management to the Cabinet as well as 
monitoring and assessing the operation of work to ensure the implementation of such strategy, 
policy and plan; 

(ii) the Mineral Committee is charged with advising ministers on bidding and issuance of 
ministerial regulations and notifications, approval of licenses, renewals, transfers, revocation 
of conditions providing assessments of the impact on people’s health and the environment; 
and  

(iii) the Provincial Mineral Committee is responsible for a wide range of issues for mining leases 
under Category 1 (discussed below). 

 
On 31 July 2018, the Cabinet approved a 20-year mineral management strategy for 2017 – 2036 
and a five-year mineral management plan for 2017 – 2021. The strategy and master plan aim to 
integrate Thailand’s management of mineral resources while ensuring that the mining industry 
will be environmentally friendly, which provides for an elevated focus on the quality of life of 
people affected by the mining industry. In the approved strategy, four points of emphasis are the 
classifications of mineral zones, the formulation of a mineral policy, the development of a 
regulatory mechanism, and the promotion of the general public’s participation. 

 
C. Rights for Exploration and Mining 
 

(i) Exploration Rights  
 

A prospecting license must be granted for mineral exploration activities. There are three kinds 
of prospecting licenses that investors may apply for, namely: (i) a general prospecting license 
(the “GPL”); (ii) an exclusive prospecting license (the “EPL”); and (iii) a special prospecting 
license (the “SPL”). 
 
A GPL is a non-exclusive, non-renewable, and non-transferable license, and is valid for one year. 
A GPL grants rights for mineral prospecting and exploration within a designated area of an 
administrative district or a province. The local mineral industry official (the “LMIO”) has the 
authority to issue a GPL.  
 
An EPL grants sole mineral prospecting and exploration rights within a designated area and is 
valid for no more than two years. An EPL is issued by the director-general of DPIM, which is 
non-transferable and non-renewable. An EPL is limited to an area not exceeding 2,500 rai 
(equal to four square kilometers or 400 Hectare).2  

 
2  The units of land measurement in Thailand are Wah, Ngan, and Rai. Conversion factors between Thai measurements and 

other measurements are: 

Thai Measurements Other measurements 

1 Wah 2 Meters 

1 Square Wah 4 Square Meters 

1  Ngan (= 100 Square Wah) 400 Square Meters 

1  Rai (= 4 Ngan or 400 Square Wah)  1,600 Square Meters 

≈ 2.50 Rai 1 Acre 

Thai Measurements Other measurements 

≈ 6.25 Rai 1 Hectare 
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An SPL is issued by the director-general of DPIM with approval of the Mineral Committee and 
is valid for duration of five years. An SPL is non-transferable and non-renewable. The 
exploration area that may be granted under an SPL may not exceed 10,000 rai (equal to 16 
square kilometers or 1,600 Hectare), except for applications to explore offshore, which may 
be granted for up to 500,000 rai (equal to 800 square kilometers or 8,000 Hectare) each. An 
application for an SPL must include a work plan and an estimate of expenses for each year for 
the whole project, as well as an offer of ‘special benefits’ to the government. The special 
benefits will further bind the holder of the SPL upon receiving a mining lease for mining 
operations in the area that the SPL has been granted. An SPL is suitable for large projects 
entailing high-value minerals or substantial investment capital. In addition, an SPL allows an 
applicant leeway in the case that they require more time or a larger area for exploration. The 
prospector may relinquish areas he or she no longer wishes to prospect. The SPL holder will 
generally get preferential rights to acquire a mining license for the area the SPL covers. If there 
are multiple applicants, owners or possessors of such land obtain priority above all other 
applicants under the Land Code. 

 
(ii) Mining Rights 
 

The Minerals Act states that no person can mine in any area, regardless of any person’s right 
over the surface area to be mined unless a mining lease has been obtained. In Thailand, 
minerals belong to the state. Mining rights do not grant title to minerals in the ground. There 
are three categories of mining as follows:  
 
1) Category 1: mining with an area of not exceeding 100 rai (equal to 0.16 square kilometer 

or 16 Hectare) and not requiring an EIA report; the mining lease will be issued by the 
LMIOs on approval of the Provincial Mineral Committee in the province where the mine 
is operated; 

2) Category 2: mining with an area not exceeding 625 rai (equal to one square kilometer or 
100 Hectare) and not requiring an EHIA report; the mining lease will be issued by the 
Director-General of the DPIM with approval of the Mineral Committee; and 

3) Category 3: mining which is: (a) not Category 1 mining or Category 2 mining; (b) offshore 
mining; (c) underground mining; (d) gold mining); (e) coal mining; (f) radioactive mineral 
mining; (g) a mining project which must be approved by Cabinet; and (h) mining which 
directly involves activities or related activities that require an EHIA; the mining lease will 
be issued by director-general of the DPIM with approval of the Mineral Committee. 

 
There is no limit on the number of mining leases that may be acquired by one person. 
Therefore, in practice, if granted several mining leases it is possible for one person to mine 
over a larger area than the prescribed area limits in one mining lease. 
The maximum duration of mining rights is 30 years (compared with 25 years under the old 
law) and may not be transferred without the approval of the mining right holder(s). 
 
Note that the exploration rights and mining rights under the Minerals Act do not include any 
rights to the surface land. Surface rights over the mine vary depending on the type of land. 
Before applying for a mining lease, an applicant must acquire the right to use the surface land 
from the public or a private owner. 
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D. Mineral Royalties    
 

The Thai government collects mineral royalties from mining and mineral production. The Minerals 
Act provides that the persons subject to regulations under the Minerals Act, including the mining 
lease holder and metallurgical operator, must pay mineral royalties, fees, and special contributions. 
The mineral royalty rate for each type of mineral is determined by a ministerial regulation issued 
under the Mineral Act and will not exceed 30 % of market price for that mineral. 
 
A Ministerial Regulation issued in 2018 (the “Royalty Rate MR”) prescribes mineral royalty rates, 
based on a market prices announced by the director general of DPIM, at the following rates: 
 
(i) tin ore, mineral ore with tungsten oxide, and gold ore – 2.5 to 20%;  
(ii) lead ore and zinc ore – 2 to 15%; 
(iii) gemstones – 10%; and 
(iv) other mineral ores, as per the annex to the Royalty Rate MR, at rates between 4 to 10%. 
 

E.  Investment by Foreign Investors 
 
The current government policy is not to grant mineral rights to foreign nationals (including 
companies in which ownership by foreign nationals exceeds 49%). However, it is possible to grant 
mineral rights to a foreign company under a special agreement. Majority foreign-owned 
companies wishing to operate a mining business must obtain a license granted by the Minister of 
Commerce with the approval of the Thai cabinet as required under the Foreign Business 
Operations Act, B.E. 2542 (1999). A majority foreign-owned company can operate a mining 
business only if at least 40%, or (with approval of the cabinet) at least 25% of the capital is held by 
Thai nationals or Thai entities and at least two-fifths of the directors are Thai nationals. 
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CHAPTER 7 | PUBLIC PRIVATE PARTNERSHIP 
 
In recent years, some infrastructure development projects in Thailand have taken the form of public 
private partnerships (“PPPs”), with the participation of the private sector. To the extent that these 
projects follow the framework of the Act on Public Private Partnerships, B.E. 2562 (2019) (the “PPP 
Act”), an understanding of PPPs in Thailand is useful. 
 
(1) Background of the Legislation and Competent Authorities 

 
PPP projects in Thailand were previously governed by the Private Participation in State Undertakings 
Act, B.E. 2535 (1992) (the “1992 PPP Act”) and the Act on Private Investment in State Undertakings, 
B.E. 2556 (2013) (the “2013 PPP Act”). The 1992 PPP Act had, as its primary objective, the prevention 
of corruption rather than promotion of PPP projects and was perceived as being inadequate in 
substance, with defects such as vagueness of the text and ambiguity in defining the scope of the 
subject projects. Accordingly, the 2013 PPP Act was enacted and aimed at clarifying and streamlining 
procedures for the selection and approval of PPP projects. The 2013 PPP Act came into force in April 
2013. A new Strategic Plan for Public-Private Partnership in State Undertakings was issued in December 
2017. 

 
The PPP Act came into force on 11 March 2019 and repealed the 2013 PPP Act in its entirety; 
nonetheless, the PPP Act is based on similar principles to the 2013 PPP Act and was largely an attempt 
to improve on existing legislation, which was already seen as effective. 
 
The PPP Act sets up the Public Private Partnership Policy Board (the “Board”), chaired by the Prime 
Minister, as well as the State Enterprise Policy Office (the “SEPO”), which functions as its secretarial 
office. Responsibilities of the Board include approving basic policies for PPP projects and issuing 
related notifications, while SEPO is responsible for administration of procedures, including screening 
and evaluation of projects, and submission of opinions to the Board. In principle, it is assumed that 
SEPO will take the lead in project approval and the private entity selection processes. 

 
(2) Projects under the PPP Act 

 
Projects governed by the PPP Act are, in principle, investments in state undertakings of Baht 5,000 
million or more1. However, projects with a value below the above amount may proceed under the PPP 
Act if the Board finds them to be important and if implementation under the PPP Act is appropriate. 
Otherwise, projects with a value below Baht 5,000 million which fall under the scope of PPP Act should 
proceed according to supplementary notifications issued under the PPP Act. 
 
A “project” is defined in the PPP Act as “a state-owned investment project in an undertaking that any 
one or several state agencies altogether have the power and duty to operate under the law or 
regulations or have the power and duty to operate under the purposes of their establishment.” The 
PPP Act, compared with the previous Acts regulating PPP projects, is clearer in its scope of its 
application. In addition to the general definition provided in 2013 PPP Act, the PPP Act further narrows 
down the scope of projects which must comply with the PPP Act by listing out the following project 
types as projects related to infrastructures and public services: 
 

 
1  The2013 PPP Act stipulated that projects must have a value of at least Baht one billion, but it also provided that a higher 

value may be prescribed by Ministerial Regulation. The minimum value was set at Baht 5,000 million under the 
“Determining Increase of Value of the Project Required to Comply with the Act Government Private Sector Participation 
in Investment in State Business, B.E. 2559 (2016) of 1 April 2016”. Under the PPP Act, the minimum value of Baht 5,000 
million is enshrined in the Act. 
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(i) roads, highways, expressways, road transport; 
(ii) trains, electric trains, rail transport; 
(iii) airports, air transport; 
(iv) ports, water transport; 
(v) water management, irrigation, water supply, water treatment; 
(vi) energy; 
(vii) telecommunication, communication; 
(viii) hospitals, public health; 
(ix) schools, education; 
(x) residences or facilities for low or medium-income earners, elderly, underprivileged, or 

disabled; 
(xi) exhibition centers and conference centers; and 
(xii) other businesses as prescribed in the royal decree. 

 
In addition to the above, the scope of the PPP Act also includes projects for related businesses 
necessary for achieving the purposes of undertaking the abovementioned businesses as announced 
and prescribed by the Board. As of the end of 2020, the Board had announced several businesses that 
are deemed to be related with the abovementioned businesses including, without limitation: (i) roads, 
highways, expressways, and road transport; (ii) trains, electric trains, and rail transport; and (iv) ports, 
and water transport. For example, inventory services, security services, or airplane cleaning services 
are deemed as businesses necessary for item (iii) airports and air transport. 
 
The PPP Act also stipulates that SEPO will prepare a PPP Project Preparation Plan consistent to the 
country’s master plan on infrastructure and social development prepared by the Office of the National 
Economic and Social Development Board. However, as of the date of this chapter, SEPO had not issued 
a new PPP Project Preparation Plan under the PPP Act. Thus, the latest PPP plan is a Strategic Plan for 
the years 2017 to 2021 issued under the 2013 PPP Act, which was approved by the Cabinet on 24 
October 2017.  

 
(3) Project Approval Process 

 
For a PPP project to be launched, and prior to the selection of private entities, the project itself must 
be approved. The approval process is outlined below. 

 
(i) The “project-owner agency”, which implements the relevant project, must conduct research 

and analysis of the project in accordance with the rules and regulations set forth by the Board. 
In conducting such research and analysis, a consultant must be hired to prepare a report of 
the results of the research and analysis; 

(ii) The project-owner agency must submit this report to the responsible ministry of the project 
owner agency, along with other pertinent information relating to the project. If the ministry 
of the project owner agency approves the project, it will forward the report to the SEPO for 
proposal to the Board. The SEPO may request an amendment or submission of additional 
relevant materials on the project. Once the SEPO determines that the report is complete, it 
will propose the project to the Board; 

(iii) Following completion of the examination by SEPO, the basic policies of the relevant project 
will be submitted to the Board, which will decide on whether to approve the project; and 

(iv) If the Board approves the project, it will inform the responsible ministry of the project owner 
agency to propose the project to the Cabinet for its final approval. 

 
As outlined above, the approval process alone involves some cumbersome procedures, but compared 
to the 1992 PPP Act that required several additional government approvals, the PPP Act has 
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dramatically streamlined the approval requirements. 
 
(4) Private Entities Selection Process 

 
Once the project approval process has been completed, the next step is the selection of private entities 
and subsequent processes. 
 
First, the project-owner agency sets up a “Selection Committee” consisting of representatives from the 
Bureau of the Budget, SEPO, and the Office of the Attorney-General, as well as a few experts, to be 
chaired by a representative of the project-owner agency. The Selection Committee has the power and 
duty to approve the draft guidelines of the tender, negotiate matters related to contracts with private 
entities for the joint development, and to select the private entities, thereby effectively playing a 
central role in the selection and other examination processes with respect to the private entities 
participating in the project. 
 
The default rule for the selection of private entities is that selection is to be conducted through a 
bidding process, unless otherwise approved by the Cabinet. The Request for Proposal (an “RFP”) will 
also be approved by the Selection Committee and announced to the public to initiate the bidding 
process. The Selection Committee then, after obtaining the selection result of the winning bidder and 
completing negotiations with the winning bidder on an investment partnership contract, submits the 
selection results, negotiation issues, and the draft investment contract to SEPO and further submits 
the draft investment contract to the Office of the Attorney-General. Within 45 days from the receipt 
of the report, the SEPO forms its opinion on the winning bidder and the fiscal obligations of the 
government and submits this opinion as well as the relevant documents, to the project-owner agency. 
The Office of Attorney-General must review and submit the reviewed draft investment contract to the 
project-owner agency within 45 days of receipt. 
 
Within 30 days from the receipt of all reports and documents mentioned above (including the draft 
partnership investment contract), the responsible minister of the project-owner agency presents its 
opinion to the Cabinet on the selection result and investment contract. If the Cabinet approves the 
selection result and the draft investment contract, the project-owner agency proceeds to sign the 
investment contract with the selected private entity. 
 
After completion of the entire process described above, a private entity can enter into an investment 
partnership contract with the project-owner agency. 
 
Selection of private entities not using a bidding process must be in accordance with the Notification 
Re: Criteria for the Selection of Private Entities Not Using Bidding Process, which came into force on 1 
December 2020. This notification requires that the selection of private entities not using a bidding 
process may proceed if: (i) there is an urgent need for the private sector to invest in the project due to 
unexpected events not caused by the project-owner agency and the selection by means of a bidding 
process may cause damage in any material respect to the public interest; (ii) private entities selection 
by means of a bidding process will affect the success of the project or will result in other projects not 
being successful in accordance with the plan; and (iii) the project is under the Strategic Plan that 
requires investments from the private sector pursuant to government policies and the selection of 
private entities by means of a bidding process may cause a delay that eventually will affect the 
objectives or the achievements of such policies. 

 
(5) Eastern Economic Corridor 

 
As part of the government’s overall plan to promote investment in the provinces immediately east of 
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Bangkok, the Eastern Special Development Zone Act, B.E. 2561 (2018) (the “EEC Act”) was enacted. 
The EEC Act creates an expedited process for the approval of PPP projects within Eastern Economic 
Corridor (the “EEC area”), which mainly consists of Chachoengsao, Chonburi, and Rayong provinces.  
 
The main authorities under the EEC Act consist of the Cabinet, the Policy Commission of the Eastern 
Economic Corridor (the “EEC Policy Commission”) and the Office of the Policy Commission of the 
Eastern Economic Corridor (the “EEC Office of Policy Commission”). The EEC Policy Commission is 
charged with considering and approving tenders for PPP projects and selecting private parties for a 
PPP projects under the EEC Act. This differs from PPP projects under the PPP Act because the EEC 
Policy Commission is entitled to decide over matters that would usually be made by the Cabinet under 
PPP Act. Under the EEC Act, the Cabinet will only approve projects tendered if the project uses the 
state budget or the requires approval from the Cabinet. The Office of Policy Commission is an entity 
working under the EEC Policy Commission and is mainly responsible for secretarial work.     
 
The process of a project’s approval under the EEC Act is similar to the PPP Act where the project-owner 
agency must conduct research and produce an analysis report of the project in accordance with the 
rules and regulations set forth by the Office of Policy of Commission. After the report is completed, it 
must be submitted to the Office of the Policy of Commission, which will then be tendered to the EEC 
Policy Commission for approval.      
 
The project-owner agency will prepare the RFP and obtain an approval of the RFP from a Selection 
Committee appointed by the EEC Policy Commission. After the project has been approved by the Office 
of the Policy of Commission, the project-owner agency will announce the approved RFP to the public. 
The default rule for the selection of a private entity under the EEC Act is the same as the default rule 
under the PPP Act; that is, selection is conducted through a bidding process, unless otherwise 
approved by the EEC Policy Commission.  
 
Once a private party has been selected, the draft investment contract will be submitted to the Office 
of Attorney-General by the project-owner agency. The approved draft investment contract along with 
the selection and negotiation results will be submitted to the Office of the EEC Policy Commission to 
be further tendered to the EEC Policy Commission for approval. Once approved, the project-owner 
agency may enter into the investment contract with a selected private party.    
 
In addition, there are many incentives in investing within the Eastern Economic Corridor such as 
corporate income tax exemptions, land ownership and land leases of up to 99 years for foreign entities, 
and a one-stop service center access for investors to apply for necessary permits and licenses. 
 
The initial six PPP projects in the EEC are as follows: 
 

(i) U-Tapao Airport and Eastern Aviation City; 
(ii) High-Speed Railway Connection to Three Major Airports; 
(iii) Map Ta Phut Industrial Port Phase III; 
(iv) Laem Chabang Port Phase III; 
(v) U-Tapao Maintenance, Repair and Overhaul Centre (MRO); and 
(vi) Digital Industry and Innovation Promotion Zone (Digital Park Thailand). 

 
The U-Tapao Airport and Eastern Aviation City, the High-Speed Railway Connection to Three Major 
Airports, and the Map Ta Phut Industrial Port Phase III projects were awarded to private consortia in 
2019 and 2020. The construction phase of the Laem Chabang Port Phase III was awarded to a private 
consortium in 2020. The remaining projects are in the bidding process. The U-Tapao Maintenance, 
Repair and Overhaul Centre (MRO) project was put on hold due to the impact of the COVID-19 
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pandemic on the aviation industry.  
 
After the development of the initial six PPP projects, clean energy and smart city projects will be open 
for the bidding process. The clean energy project in the EEC area aims to promote solar farms in 
Thailand, and distribution and storage of energy in the EEC area. The smart city project aims to 
integrate Chachoengsao province with public transportation, telecommunications, and power 
generation technology while establishing a tech and financial hub. Phase 1 of the first smart city has 
been launched at Ban Chang, Rayong province. These potential projects under the EEC Act open 
several opportunities for investors.   
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CHAPTER 8 | REAL ESTATE 
 

This chapter describes the legal framework in Thailand that governs the rights of use, right of 
possession and various forms of ownership of immovable property, types of documents representing 
land rights, certain transactions relating to immovable property including the transfer and leasing of 
immovable property, a sample of real estate transactions, and points to note on immovable property 
investment schemes including real estate development for foreign investors.  
 
(1) Overview of Immovable Property Law in Thailand 

 
The Thai Civil and Commercial Code (the “CCC”), the Land Code, B.E. 2497 (1954) as amended, and 
various secondary laws issued thereunder (the “Land Code”) are the main regulatory texts for 
immovable property in Thailand. 
 
The definition of immovable property and general principles regarding ownership, possession and 
utilization of immovable property are found in the CCC. Under the CCC, immovable property means 
“land and property permanently fixed to land or forming a component part therewith and also includes 
real rights in relation to the land, or the properties fixed to land, or the properties which form 
component parts thereof.”  
 
The Land Code defines terms regarding land for the purpose of the issuance of documents representing 
each specific type of land and the rights attached thereto.  
 
There are different types of title documents representing land rights under the Land Code due to the 
complexity of the legislation regarding land. In summary, a registration system over immovable properties 
was created after the enactment of the Land Code in order to recognize a civil right to own and utilize land. 
The Land Department, Ministry of Interior, is authorized to carry out execution of the laws under the Land 
Code. 

 
(2) Types of Evidence or Certificates of Immovable Properties in Thailand 
 
A. Classification of the Land in Thailand: State Land and Private Land 
 

(i) State Land 
 
State land includes land which is in possession of private persons or entities as permitted by 
law, as the occupiers of such land have no absolute ownership. However, land which is not 
owned but occupied by any person with certain evidence of occupation will not be included 
as state land. 
 
Based on use, state land is categorized as follows: 

1) Publicly used land: Land that is commonly used by the public, e.g., roads, rivers, beaches; 
2) Waste land: Land that is abandoned or not in use by any person, including the 

government; 
3) Treasury land: Land that is being used and owned by the government for the benefit of 

governmental administration, e.g., governmental offices and military bases. The Ministry 
of Finance through the Treasury Department is authorized to manage and benefit from 
treasury land;  

4) Land owned by other governmental agencies: Land that is under the control and 
management of governmental agencies, such as the Ports Authority of Thailand, local 
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administrative authorities, or municipalities in each province, without control of the 
central government. The governmental agencies are authorized to own land for their 
own benefit; and 

5) Land reserved by government: Land that is reserved by the government for certain 
purposes, such as, exploration of natural resources and for environmental protection. 

 
(ii) Private Land 

 
Private land can either be freehold land or land with right of possession. 
 
1) Freehold land: Land that is freely owned by private owners. Title to freehold land is 

represented by land title documents, which is the most secure and marketable title 
document in Thailand; and 

2) Land with a right of possession: Owners of this category of land are permitted to use or 
occupy land for specific purposes and under certain conditions as described by the 
relevant laws. It is generally recognized as marketable land as some forms of title 
documents of this type of land can be upgraded to land title deeds. 

 

B. Certificates for Land Rights 
 

The following certificates for land rights are stipulated in the Land Code. These certificates are 
issued by the relevant land office. 
 
(i) Land Title Deeds 
 

The land title deed is called “NS4” (Nor Sor four) or a “Chanote” in Thai and is issued under 
the Torrens System, as a certificate of complete private ownership of the land that grants the 
holder with full rights over the land, to deal with or to use the land to the exclusion of others. 
Apart from ownership, a land title deed also shows its land survey status, as well as 
encumbrances over land, e.g., mortgages, leases, servitudes, or easements. 
 
The person whose name appears on the certificate as the owner of the land may transfer, sell, 
dispose of, and mortgage the land upon registration with the relevant local land office. Any 
transaction in connection with the title deed land (except a lease for a period of three years 
or less) must be registered with the land office and will be shown on the back of the title deed. 
The title deed is equivalent to a freehold land title.  

 
(ii) Certificates of Utilization 
 

There are two types of certificates of utilization, which are “NS3” (Nor Sor three) and “NS3G” 
(Nor Sor three Gor) (a “Certificate of Utilization”).  
 
a. NS3  
 

The NS3 certifies land use rights but does not certify ownership rights. An NS3 includes a 
certificate that is issued when boundaries are not finalized because no aerial survey photo 
of the land is available, so that the specific position of the land is not identified. A 
possessor of land represented by an NS3 can freely transfer and offer the land as 
collateral. 
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b. NS3G  
 

An NS3G certifies the usage of land by the land holder. In practical terms, this title confers 
the same benefits as a title deed and boundaries are finalized based on land surveys.  
 
The person whose name appears on an NS3G may transfer, sell, dispose of and mortgage 
the land upon registration with the relevant local land office. Any transaction in 
connection with an NS3G (except for a lease for a period of three years or less) must be 
registered with the land office and will be shown on the back of the Certificate of 
Utilization.  
 
An NS3G is registered the same manner as a land title deed. However, in the case of a 
transaction concerning NS3 land that requires registration with the relevant land office, 
the transaction must be published 30 days in advance, during which any interested person 
may object to the transaction.  
 

c. Claim Certificates 
 

A claim certificate is called an “SK1” (Sor Kor one) and is issued based on a claim to protect 
persons occupying land before the effective date of the Land Code. This certificate was 
issued based on transitional provisions in the Land Code and new SK1 certificates are 
currently not issued. An SK1 can be upgraded to a title deed or a Certificate of Utilization 
(depending on where the land is located and provided that a final court decision that the 
SK1 holder is lawfully possessing and utilizing that land).  
 
An SK1 is not considered a certificate of ownership of land and an SK1 holder is not entitled 
to attach encumbrances over SK1 land. In the case of any disputes arising over rights to a 
plot of SK1 land, the SK1 certificate is required to prove possession and, therefore, the 
person whose name appears in the SK1 certificate will be in a stronger position. 
Nonetheless, evidence regarding the true possession of the land is required. A possessor 
of land represented by an SK1 certificate is prohibited to transfer rights granted under the 
SK1 certificate. 
 

C. Ownership Rights for Buildings  
 

(i) Buildings 
 

Unlike land, government authorities do not issue title documents for buildings or 
constructions.  
 
If the ownership of a building is unclear, the law will assume that the landowner is the owner 
of the buildings constructed on that land, unless the construction was carried out by another 
person with the consent of the landowner or with the right to construct. Therefore, to verify 
the ownership of a building in Thailand, the details that are considered, are as follows:  
 
1) a construction permit (in practice, a construction permit is prima facie evidence of 

ownership of a building); 
2) the official land and building sales contract or official building sales contract (in the case 

of a building only) registered with the competent land office; and/or  
3) the assumption under the law that the owner of the land is the owner of the building.  
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Entering any transaction over a building (e.g., purchases, sales and/or mortgages) requires the 
registration of the transaction with the land office (i.e., ownership transfer or creation of 
encumbrances). If a transaction requires registration of buildings separate from the land, the 
transaction must be published 30 days in advance, during which any interested person may 
object to the transaction. 
 

(ii) Condominiums 
 

Under the Condominium Act, B.E. 2522 (1979) (the “Condominium Act”), as amended, 
condominiums can be divided into separate parts of ownership comprising private property 
and common property. One can own strata title ownership of a condominium unit in a 
condominium building. The Land Department is the government authority responsible for the 
registration thereof and issuance of certificates of condominiums as evidence of ownership 
(similar to land title deeds), including all other registrations in relation to the condominium 
including sales and purchases, transfers, and mortgages. 
 

(3) Immovable Property Transactions 
 

In consideration of the basic rights related to immovable property, this section will describe the crucial 
elements regarding these rights when conducting actual transactions.  
 
A. Transfer of Immovable Property 

 
The flow of general procedures when acquiring land through sales in Thailand is described below: 
 
(i) Overview of Land Acquisition Procedures and Land Due Diligence 
 

It is necessary to first confirm the contents of the various title documents related to the 
registry of land and to check the types of rights, land applications and use conditions, 
limitations on rights, information on the owners, usufruct rights and collateral, and any other 
matters that may cause a burden on the land.  
 
Prior to the purchase of a plot of land, due diligence research at the relevant local authorities, 
including the land office is highly recommended to verify: (i) the ownership over the land title 
deed; (ii) encumbrances over the land; (iii) validity of the issuance of the land title documents; 
and (iv) whether the land is located in any restricted areas according to specific laws, including 
the town planning and infrastructural construction plans. Another risk factor in connection with 
real estate development is the possibility of expropriation of land along certain routes for the 
construction of public infrastructures. Relevant government sectors can exercise their rights of 
expropriation in the form of a “Royal Decree”.  

 
(ii) Entering Contracts to Sell, Official Sales Contracts, and Registration Procedures for Immovable 

Property Transfers 
 

In addition to the agreement to sell land and the sales price of the land, other items that should 
be considered in land transactions include representations and warranties related to the 
contracting parties and land rights, prerequisites for sales payments, and undertakings on 
matters such as the acquisition of necessary permits and licenses. Under the CCC, the sales 
contracts for immovable property are not valid unless they are in writing and registered. Thus, 
when transferring land, both parties will sign a standard format official sales contract in the 
presence of a registrar at the relevant land office and submit a registry application.  
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The time required to complete a registry is normally within one business day, excluding cases 
in which prior public announcements are required for registry, or cases in which there are 
imperfections in the application documents.  
 
When transferring buildings, it is necessary for the contracting parties to sign an official sales 
contract at the land office in the same manner as transferring land. However, there will be no 
title deeds issued for buildings alone. Instead, a recording system has been adopted for the 
registration of sales contracts for building transfers at the relevant land office.  

 
B. Leasing of Immovable Property 

 
(i) Leases under the CCC 
 

The duration of a lease for land or a building cannot exceed 30 years as a general rule, and if a 
longer period is agreed, the period will be reduced to 30 years. In consideration of this 
limitation, the parties may have an agreement for renewal after the completion of the initial 
30-year period if requested by either party.  
 
If a lease period for immovable property is over three years, registration with the relevant land 
office is necessary. A lease is only enforceable for three years without registration and may not 
be enforceable against an heir of the lessor (i.e., it provides rights of a personal nature 
between the lessor and the lessee rather than real property rights). If the lessor sells or 
transfers the ownership of the leased property to a third party, the lease is binding on the 
transferee of the land who assumes all rights and obligations of the lessor and effectively 
becomes a new lessor in place of the original lessor. However, an option to renew a lease (or 
to purchase the land) is not a real property interest under Thai law and is not registrable with 
the land office.  

 
(ii) Leases under the Act on Leases of Immovable Property for Commercial and Industrial Purposes 
 

Commercial and industrial immovable property can be leased for up to 50 years under the 
Lease of Immovable Property for Commercial and Industrial Purposes Act, B.E. 2542 (1999) 
(the “Lease of Immovable Property for Commercial and Industrial Purposes Act”), if certain 
requirements under subordinate laws of this act are fulfilled, for example, the commercial 
property investment cost meets a minimum amount of Baht 20,000,000, the purpose of the 
lease is for commercial or industrial purposes (residential leases do not qualify), the industrial 
property is for a project that is eligible for investment promotion from the Board of Investment. 

 
The 50-year lease can be used as a security for a mortgage and can be inherited and 
transferred or sublet to a third party without consent from the lessor. The 50-year lease must 
be made in writing and registered with the authorities, or the lease is void.  
 
In May 2018, the Eastern Special Development Zone Act, B.E. 2561 (2018) (the “EEC Act”) 
came into force and allows a 50-year lease or sub-lease of land or immovable property within 
the special development zone (Eastern Economic Corridor, or the “EEC”) with another 49-year 
period for renewal from expiration of the initial lease term. Note that only certain businesses 
in “Targeted Industries” specified by the government, i.e., digital, aviation, smart electronics, 
etc., are eligible to lease land and to operate their businesses in the EEC. Please see Chapter 
7 (Public Private Partnership) for more details.  
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C. Sap-Ing-Sith1 
 

Sap-Ing-Sith is the new type of right to use immovable property according to the Sap-Ing-Sith Act, 
B.E. 2562 (2019). Although Sap-Ing-Sith is similar to leasehold rights, there are several key 
differences, as the purposes of Sap-Ing-Sith is to bypass certain restrictions and limitations of 
ordinary leases under the CCC and leases under the Lease of Immovable Property for Commercial 
and Industrial Purposes Act. 
 

A Sap-Ing-Sith must be made in writing and registered with the relevant land office, which will 
issue a Sap-Ing-Sith certificate. The maximum duration for Sap-Ing-Sith rights is 30 years. Sap-Ing-
Sith rights can only be registered over land represented by a title deed, land with buildings 
constructed on land represented by a title deed, and condominium units under the Condominium 
Act. Only the owner of those categories of immovable property can register a Sap-Ing-Sith in favor 
of another person (the “Sap-Ing-Sith Holder”). 

 
Sap-Ing-Sith rights are transferrable, inheritable, and can be used as security for a mortgage. A 
Sap-Ing-Sith Holder also has the right to alter the Sap-Ing-Sith property without the consent of the 
owner, and the ownership of those newly added or constructed parts of the Sap-Ing-Sith property 
belong to Sap-Ing-Sith Holder for the duration of the Sap-Ing-Sith. Further, the Sap-Ing-Sith Holder 
is liable to the Sap-Ing-Sith property as if they were the owner, except for the right to follow and 
recover the property from any person not entitled to seize Sap-Ing-Sith property, and the right to 
prevent any unlawful interference with Sap-Ing-Sith property, from which the owner of the Sap-
Ing-Sith property remains liable. 
 

In November 2020, secondary regulations in relation to the registration process under the Sap-
Ing-Sith Act were issued. The official fees for registration of the establishment of a Sub-Ing-Sith 
and issuance of its deed are Baht 20,000 and Baht 10,000, respectively. The official fee for the 
registration of the transfer of Sap-Ing-Sith is 2% of the assessed price, which is the same as the 
fees for real property transfers. It is anticipated that Sap-Ing-Sith will become a new productive 
mechanism in addition to currently available investment structures for foreigners undertaking real 
estate development projects in Thailand.  
 

D. Proprietary Rights 
 
Proprietary rights or real rights means the rights with respect to the land that survives the transfer 
of ownership. The effectiveness and the release or discharge of such property rights would require 
registration with the land authority. 
 
Proprietary rights are mainly provided and governed by the provisions of the CCC as follows: 

 

(i) Servitude: The concept of servitude involves one land (servient land) being subject to certain 
burdens, for the benefits of another plot of land (dominant land), e.g., access to a public road; 

(ii) Superficies: Under superficies, the owner of the land grants the right to another person to own 
the structures or plantations on or beneath the land; 

(iii) Usufruct: The owner of the land may grant the usufruct to any person to occupy or take the 
benefits from the land; and 

(iv) Charge on immovable property: The land may be subject to a charge entitling the beneficiary 
to a periodical performance or specified use and various benefits. 

 

 
1  “Sap-Ing-Sith” is a Thai word which literally means “the property which adheres to rights”.  
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E. Official Fees and Applicable Tax  
 
The official fees and general tax rate for common transactions relating to land are as follows: 

[Table 8-1] Official Fees and Applicable Tax 

Transaction Registration 
fees 

Tax and duties 
 

Responsible party 

Sale 2% of the 
assessed price 2  

Withholding tax:  progressive 
rate between 5-35% on the 
assessed price after deduction 
with expenses depending on 
number of years in case of an 
individual; or 1% of the 
assessed price or sale price, 
whichever is higher for a 
corporate entity; 
 
Specific Business Tax (SBT) and 
Local Tax: 3.3% of the assessed 
price or sale price, whichever is 
higher; and 
 
Stamp Duty (if not subject to 
SBT): 0.5% of the assessed price 
or sale price, whichever is 
higher. 
 

Under the law, the parties will 
be equally liable for the 
registration fees while tax and 
stamp duty will be the 
responsibility of the seller.  
 
By market practice, the buyer is 
usually responsible for 
registration fees, while the 
seller is usually responsible for 
applicable taxes and duties. 

Lease 1% of rental fees 
throughout the 
term of lease  

Stamp Duty: 0.1% of rental fees 
throughout the term of lease 
(lease of land for agriculture is 
exempted) 
 

Under the law, the parties will 
be equally liable.  
 
By market practice, the lessee is 
usually responsible. 

Mortgage  1% of mortgage 
amount but not 
more than Baht 
200,000  

None 
 

Under the law, the parties will 
be equally liable.  
 
By market practice, the 
mortgagor is usually 
responsible. 

Servitude, 
Superficies, 

Usufruct, 
Charge on 

immovable 
property 

 

With 
Consideration: 
1% of such 
consideration 

Stamp Duty: 0.5% of such 
consideration 
 

Official fees for these 
registrations are normally 
subject to negotiation between 
the parties. However, it is 
common to find that such fees 
are often borne by the recipient 
of rights.  

Without 
consideration: 
Baht 50 per plot 

None 
 

 

 
2  “Assessed price” means the value of the property as assessed by the Treasury Department and announced by the Land 

Department (typically can be substantially lower than the market value). 
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(4) Real Estate Development 
 
There is a wide range of businesses that involve immovable property, including factory operations and 
development of residential and commercial immovable property. To operate a business that utilizes 
immovable property, the operator must also apply for and obtain all relevant licenses and approvals 
applicable to the ownership and construction of each type of immovable property.  
 
Under Thai laws, construction activities are governed by the Building Control Act, B.E. 2522 (1979) (the 
“Building Control Act”). In addition, regulations issued by each municipality also cover construction in 
each area. If buildings, as defined under the Building Control Act, are to be constructed in an area 
governed by the Building Control Act, the operator must apply for a construction license with the relevant 
local administrative office. 
 
Real estate development projects in Thailand vary between various types of residential and non-
residential forms and purposes. Prior permission for construction is critical to verify whether the project 
land is eligible for development under the town planning laws. 
 
Moreover, project developers may be required to prepare, as a prerequisite step, an environmental 
impact assessment report or initial environmental examination report or any other report for approval 
from the relevant governmental agency if the project is specified under the relevant regulations. 
Commencement of construction before the approval of the environmental report (if required) can 
result in significant fines.  
 
(5) Acquisition of Immovable Property and Immovable Property Businesses by Foreign Investors  

 
Land ownership by foreigners (defined to include foreign national, entity incorporated under foreign 
laws and Thai entities with foreign ownership of over 49% of shares of the registered capital or having 
a majority of shareholders being foreigners) is not permitted in Thailand as a general rule. Violations 
will result in a fine or imprisonment, or both.  
 
However, there are exceptions to such restrictions as described below. 

 

• In terms of ownership of land for residential purposes, it is possible to acquire up to one rai (1,600 
square meters) of land after receiving permission from the authorities as long as certain 
requirements are fulfilled, such as an investment of at least Baht 40,000,000 for certain businesses 
in Thailand; 

• Based on the Investment Promotion Act, B.E. 2520 (1977), the Board of Investment of Thailand 
(the “BOI”) can permit the acquisition of land ownership rights by “foreigners” subject to the BOI 
requirements; 

• Based on the Act on Industrial Estate Authority of Thailand, B.E. 2522 (1979), the Industrial Estate 
Authority of Thailand (the “IEAT”) can permit the acquisition of ownership rights for land within 
industrial estates by foreigners subject to the IEAT’s requirements; 

• Foreigners that have been granted petroleum exploration rights under the Petroleum Act, B.E. 
2514 (1971), can acquire the land ownership rights necessary for operations; 

• Based on the EEC Act, approved business operators can own land within the promoted zone; and 

• Foreigners who are inheritors can inherit land after receiving permission from the authorities. 
 

In the same manner as the foreign capital restrictions based on the Foreign Business Operations Act, 
B.E. 2542 (1999) (the “FBOA”) explained in Chapter 1 (Business Establishment), there are various 
practical schemes to avoid the application of foreign capital restrictions on the acquisition of land. An 
appointment of a nominee for foreigners to effectively acquire land is prohibited, and if any such 
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transaction occurs, the authorities have the ability to order a transfer of land ownership rights. 
 
While there are restrictions on the acquisition and holding of land by “foreigners”, there are no such 
restrictions on buildings. However, for condominiums, under the Condominium Act, ownership by 
foreigners is permitted for up to 49% of the total salable space of a particular condominium. Note that 
approved business operators under the EEC Act may own condominium units in excess of the foreign 
ownership restrictions under the Condominium Act.  

 
(6) Land and Buildings Tax 
 

A. General Provisions 
 

The Land and Buildings Tax Act, B.E. 2562 (2019) (the “Land and Buildings Tax Act”) came into 
effect on 13 March 2019 to repeal and replace laws on House and Land Tax and Local Maintenance 
Tax on the same date. Tax collection under the Land and Buildings Tax Act has been effective since 
1 January 2020. Taxable properties under the Land and Buildings Tax Act are land, buildings, and 
condominium units. Certain properties are exempt from collections of taxes under the Land and 
Buildings Tax Act, e.g., state property used for the public's interest, the properties of embassies, 
private properties used for the benefit of the public, etc. 
 
The tax base for taxable properties is calculated from the total value of properties according to the 
official property’s appraised value3, which complies with the value used for the calculation of land 
or building registration fees under the Land Code. The Land and Buildings Tax Act imposes different 
ceiling tax rates depending on the purpose of use of a property. The purposes can be categorized 
into four groups as follows: 

 

(i) agricultural purposes, i.e., rice planting, farming, animal domestication, aquaculture, and 
others to be defined in Ministerial Regulations (a ceiling tax rate of 0.15%); 

(ii) residential purposes (a ceiling tax rate of 0.3%); 
(iii) purposes other than (a) and (b), e.g., commercial and industrial (a ceiling tax rate of 1.2%); 

and 
(iv) unutilized land and buildings (a ceiling tax rate of 1.2%). 
 
The owner or the occupant of land or building, on the 1st of January of each year, has the duty to 
pay tax on such year. Tax payment under the Land and Buildings Tax Act is made to the local 
government office where the properties are located within April of each year. 

 
B. Tax Relief for Tax Years 2020 to 2022 
 

The Land and Buildings Tax Act provides tax relief for properties that have been subject to the 
previous tax act and the House and Land Tax Act in cases where tax for 2020 to 2022 is higher than 
the property tax in 2019. In such cases, the current property taxpayers are permitted to pay the 
tax due for 2019 plus a portion of the additional tax (as set forth below) which would be due as 
follows: (i) Year 1: 25% of the remaining tax; (ii) Year 2: 50% of the remaining tax; and (iii) Year 3: 
75% of the remaining tax. 
 

Furthermore, land or buildings used for agricultural purposes and owned by individuals are 
exempted from tax under the Land and Buildings Tax Act from 2020 to 2022. 

 
3  In cases there are many plots of land connecting to one another and such plots of land are owned by the same person, the 

tax base is calculated based on the combined values of all the connected plots of land. This provision is to prevent any 
subdivision of land where people attempt to lower the price of properties to avoid tax collections. 
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(7) Recent Updates 
 

A.  Changes and Uncertainty Under the Laws Relevant to Real Estate 
 

One significant change in the law is in relation to the Bangkok town plan. The current version of the 
Bangkok town plan was implemented and was due to expire in 2018; however, its expiration date 
has been extended until a new plan is launched in 2021. Relevant authorities aim to make material 
changes to the current Bangkok town plan to connect the city center to suburban areas (e.g. , by 
mass transit), which would make these areas within daily commuting distance. Although the details 
of certain proposed changes to the current Bangkok town plan have been disclosed to the public, 
such as increasing in the ratio of a building’s total floor area to the size of the piece of land upon 
which it is built in certain areas in Bangkok, certain land zoning controls being modified, and 
implementation of new measures to support real estate development projects located close to the 
major mass transit stations, the new Bangkok town plan is still being considered by the authorities. 
As a result, the details of the final plan may be different from the disclosed details.  
 

B. New BOI Promotions and Updated BOI Conditions for Real Estate Projects 
 
In 2020 and early 2021, the BOI issued notifications to promote new real estate investment 
categories including senior hospitals, senior or dependent care centers, and residences for low-
income people. However, the BOI promotions for residences for low-income people expired on 31 
December 2020.  
 
The BOI has also amended conditions and incentives for promoted hotel businesses. 
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CHAPTER 9 | REAL ESTATE INVESTMENT TRUSTS (“REITS”) 
 
(1)  Thai REIT History 
 
After the collapse of the Thai property sector in 1996, a contributing factor to the Tom Yum Kung Crisis 
in 1997, the Thai government attempted to stimulate the Thai economy through the implementation 
of various strategies. For the real estate sector, the Securities and Exchange Commission of Thailand 
(the  “SEC”)  adapting  existing mutual  fund  regulations which  resulted  in  the  establishment of  the 
vehicle called Property Fund for Public Offerings (the “PFPOs”). This initiative not only helped the Thai 
economy, but PFPOs also became popular financial instruments for investors, and thus enhanced the 
growth of the Thai property market overall. 
 
PFPOs  attract  investors  by  enabling  them  to  partially  own  large  real  estate  projects  through  the 
issuance  and  offering  of  investment  units.  Funds  raised  from  investors  are  used  to  refinance  the 
existing projects and enable the development of new projects, enhancing growth  in a shorter time 
than through traditional property project development. PFPOs had also been a popular  investment 
vehicle  for  Thailand’s  property  developers  for  some  time  because  of  the  tax  benefits.  The 
establishment of PFPOs had rapidly increased with 39 PFPOs trading on the Stock Exchange of Thailand 
(the “SET”) to date. 
 
Nevertheless,  PFPOs  also  have  some  disadvantages.  The  laws  and  regulations when  PFPOs were 
established focused heavily on  investor protection, such as  limiting types of assets  in which a PFPO 
could invest in, restricting debt ratios,  and specifying the qualifications of fund managers, which made 
a PFPO a strictly regulated vehicle for real estate investment. PFPOs also do not conform with similar 
types of  investment vehicles used  internationally. As such, under an SEC Notification  in 2012, Real 
Estate  Investment Trusts  (the “REITs”) were established. REITs are a more commonly used vehicle, 
which involve an immovable property investment system that is easier to use and more transparent. 
 
Though the same overall objectives and concepts for fundraising are shared between REITs and PFPOs, 
a REIT is a trust that does not include a corporate entity. For REITs, the ownership of property is held 
by a trustee on behalf of the REIT, and the REIT beneficiaries are trust unitholders.  
 
To encourage the establishment of new REITs and the conversion of PFPOs to REITs, relevant regulators 
enacted various laws and regulations. In 2014, the SEC prohibited the establishment of new PFPOs and 
capital increases in PFPOs. Taxes and registration fee incentives for REIT conversions were also issued 
by the Revenue Department. Such taxes and fee incentives ended in 2017. Since the establishment of 
such  incentives, REITs have become the preferred  investment vehicle to PFPOs with 24 REITs  in the 
market as of 31 December 2020. 
 
The main characteristics of a REIT scheme in Thailand are as follows: 
 

 REITs in Thailand are trust‐type schemes based on the Trust for Transactions in Capital Market Act, 
B.E. 2550  (2007). A REIT  in Thailand  is not a corporation. Accordingly,  the  trustee of a REIT  is 
formally the asset holder. 

 

 The invested assets consist of: (i) immovable property (freehold rights or possession rights); or (ii) 
the shares of companies that hold immovable property. The total value of the invested immovable 
property must be at least Baht 500,000,000.  
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 The trust beneficiary rights units  issued for REITs  in Thailand must be  listed on the SET; private 
placements of REIT units for REIT establishment are not permitted. Based on the regulations of the 
SEC, it is necessary to maintain at least 250 holders of trust beneficiary rights certificates, and the 
percentage of ownership by a single investor cannot exceed 50% of the total units sold or the total 
units  sold  in  each  tranche.  In  addition,  in  accordance with  the  SET  regulations,  sales  are not 
permitted unless 15% or more of  total holdings are with  free  float unitholders. There  is also a 
minimum  offering  amount  for  trust  beneficiary  rights  certificates,  which  is  at  least  Baht 
500,000,000. 

 
Another advantage of REITs is the ability to borrow money and use its assets as collateral. REITs can 
borrow up to 35% of their total asset value from financial institutions, or up to 60% if the REIT itself 
has an investment grade. This makes REITs attractive from investors’ perspectives. REITs can also raise 
funds by issuing bonds, which can be seen more often in today’s market. 
 
(2)  REIT Overview  
 
An overview of a REIT scheme in Thailand is shown in Figure 9‐1 below. First, the settlor offers the sale 
of REIT units after obtaining approval for sale from the SEC. Then the settlor enters into a trust deed 
with  the  trustee, and a  trust  is established. After  the  trust  is established,  the settlor manages and 
operates the REIT as the REIT manager. Trust beneficiary rights certificates are issued to investors, and 
the  trustee utilises  the proceeds  from  issuing  these  certificates  (and borrowings) as  the  funds  for 
investing  in  immovable  property.  The  trustee  distributes  the  profits  gained  from  the  immovable 
property to investors. 
 

[Figure 9-1] Overview of the Thai REIT Scheme 
 

 
   

 Settlor / REIT Manager 
 Once a REIT  is established, the settlor will become a REIT manager. A REIT manager’s role  is to 
conduct, manage and operate the REIT. A REIT manager does not have to be an asset management 
company. It can be a private company being qualified under the SEC’s regulations. 
 

 Trustee 
A trustee is a financial institution, securities company, or affiliate of such company with a license 
to hold assets on behalf of the REIT. The trustee also supervises and monitors the REIT manager to 
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ensure compliance with the law and the trust deed. 
 

 Sponsor 
A sponsor is the asset owner injecting asset(s) into a REIT. A sponsor will usually become one of 
the major trust unitholders. 
 

 Property Manager 
The property manager’s role is to manage the assets in day‐to‐day operations under the scope of 
work empowered to the property manager by the REIT manager. 
 

(3)  Thai REITs Today 
 
The Capital Market Supervisory Board has  issued a regulatory framework for establishing REITs as a 
new vehicle for financing real estate investments (the “REIT Regulations”). From January 2014, new 
PFPOs have not been permitted to be set up, so REITs have become the only vehicle in the Thai capital 
market which enables public investors to invest in real estate projects. 
 
In comparison with PFPOs, REIT regulations provide more operational and investment flexibility and 
opportunity. One such incentive is that a REIT is allowed to invest in real estate projects in Thailand 
and overseas through the acquisition of shares of such companies, subject to certain conditions. The 
investment  in overseas assets makes REITs attractive for Thai and foreign owners, and for  investors 
overall, to expand investment opportunities.  
 

[Table 9-2] Details of the REIT Scheme, Rules, and Certain Regulations in Thailand 
 

Topic  Details 

Establishment  REITs in Thailand are a trust‐type scheme based on the Trust for Transactions 
in Capital Market Act, B.E. 2550 (2007) and relevant notifications  issued by 
the SEC. REITs in Thailand are not corporations. Accordingly, for REIT schemes 
in Thailand, the trustee of a trust is formally the asset holder. 

Name  Must reflect the main characteristics and investment policy of the trust, i.e., 
freehold,  leasehold or mixed  investment. This depends on  the  investment 
plan of the REIT itself. 

Minimum Size  The  paid‐up  capital  after  unit  offering  must  not  be  less  than  Baht 
500,000,000. 

Listing  Must be listed on the SET within 45 days from the last offering date. 

Tranche  Must be able  to  launch many  types of unit  trusts, which provide different 
rights  and  benefits  (multi‐tranche),  and  must  comply  with  the  relevant 
regulation and trust deed. 

Main Investment  • All kinds of real estate whereby the main source of income will be in the 
form of rent.  

• May invest in real estate domestically or abroad. 
• Real estate already generating  income must be over 75% of  the  total 

value of units offered plus loans (if any).  
• Invests no more than 10% of net asset value (the “NAV”) in green‐field 

projects. 

Types of 
Investment 

Two investment types: 
• Direct investment by acquiring ownership or possession of the assets. 
• Indirect  investment by  investing through a company  in which  the REIT 

holds: 
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(a) not  less  than  99%  of  the  total  shares  and  voting  rights  of  the 
company; 

(b) not  less  than  75%  of  the  total  shares  and  voting  rights  of  the 
company, in a case that the asset owner is not a related person to 
the REIT manager.  If  there  is more  than one  level of subsidiaries, 
calculated on a pro‐rata basis, the REIT must hold not less than 51% 
of the total shares of the company; or 

(c) not  less  than  40%  of  the  total  shares  and  voting  rights  of  such 
company,  in  a  case  that  the REIT  is unable  to hold  shares  in  the 
company up to the ratio of 99% or 75% of the total shares and voting 
rights of the company because of restrictions under relevant  laws 
(i.e., foreign restrictions on holding titles of plots of land). 

Investment Policy  • Leasing  real estate without operating other businesses, such as hotels 
and hospitals. However, REITs may temporarily operate other businesses 
by themselves, such as hotels or hospitals, under the condition that there 
is a change of  lessee or the process of seeking a new  lessee  is ongoing 
and  the  operation  must  be  in  compliance  with  other  relevant 
requirements. 

• Lessees must not use real estate to operate immoral or illegal businesses. 
• In the case of leasing real estate for the operation of other businesses, 

the  portion  of  rent  dependent  on  the  operating  results  of  the  lessee 
(Variable Rent) must be less than 50% of the fixed rent. 

Leverage Limit  • Not more than 35% of the total assets; in the case that the REIT obtains 
an investment grade, not more than 60% of the total assets. 

• In accordance with the trust deed. 
• May collateralize REIT assets. 
• Other  commitments  or  agreements  will  be  customary  commercial 

transactions or ordinary course of business transactions. 

Distribution and 
Allocation of REIT 
Units 

• Must distribute trust units through an underwriter. 
• Based on the regulations of the SEC, it is necessary to maintain at least 

250 holders of trust beneficiary rights certificates, and the percentage of 
ownership  by  a  single  investor  cannot  exceed  50%.  In  addition,  in 
accordance with the SET regulations, sales are not permitted unless 15% 
or more of total holdings are with free float unitholders. 

• Trust units must be distributed to  individual unitholders  in accordance 
with the listing criteria of the trust (not less than 20% of all trust units ‐ 
in the case of tranches, 20% applies to each tranche). 

Unit Holding 
Restriction for Any 
Person or Group of 
Persons 

Must  not  exceed  50%  of  the  total  number  of  trust  units  (in  the  case  of 
tranches, 50% applies to each tranche). 

Unit Holding 
Restriction for 
Foreign Investors 

In the case where the REIT invests in real estate in Thailand, the unitholding 
of foreign investors must be in accordance with laws or regulations relating 
to such real estate.  
Land Code: A  juristic person, whose shares constitute  its registered capital 
and are held by  foreigners by more  than 49% of  its  registered  capital, or 
whose foreign shareholders are more than one‐half of the total number of its 
shareholders, are considered as alien and will be prohibited to hold land in 
Thailand. 

Buy-back 
conditions 

Two types of REIT with buy‐back conditions:  
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• REITs with a Buy‐Back Obligation: A property owner has an obligation to 
buy assets back from the REITs with specific conditions as specified in the 
asset  sale  and purchase  agreement. The  trust units  can be offered  to  
(1) all types of investors (where the trust units must be listed on the SET), 
or (2) only Institutional Investors or High Net Worth Investors (where the 
REIT must have at least two trust unitholders and the trust units must not 
be listed on the SET).  

• REITs with a Buy‐Back Option: A property owner has an option  to buy 
assets back from REITs with the same specific conditions as specified in 
the asset sale and purchase agreement. The trust units can be offered to 
only Institutional Investors or High Net Worth Investors (where the REIT 
must have at least two trust unitholders and the trust units must not be 
listed on the SET). 

In the case trust units were offered to only Institutional Investors or High Net 
Worth  Investors,  such  trust  units  in  the  REIT  can  be  transferred  to  only 
Institutional  Investors  or  High  Net Worth  Investors,  except  for  a  case  of 
inheritance.  

 
(4)  Private REITs 
 
The  SEC has  introduced  an  alternative REIT  investment  choice,  a Real Estate  Investment Trust  for 
Private Investors (“Private REIT”). Private REITS are subject to less filing and regulatory requirements 
as they are limited to sophisticated investors (i.e., (i) institutional investors and (ii) REIT managers and 
their associated persons) who are classified to have sufficient experience in capital markets. 
 

[Table 9-3] Brief Comparative Summary Between a Public REIT and a Private REIT 
 

Topic  Public REIT  Private REIT 

Nature of 
Investment 
 

At least 75% of the value of the offered 
trust  units  including  the  amount  of 
secured loans (if any) must be invested 
in the following main assets:  
1. Real  estate  to  acquire  ownership 

or leasehold rights. 
2. Real  estate  to  acquire  ownership 

or leasehold rights via the holding 
of shares in a company, or holding 
of trust units in other trusts. 

The  remaining  portion  not  exceeding 
25% can be invested in other assets as 
specified in the Announcement of the 
Securities  and  Exchange  Commission 
No.  SorRor.  26/2555  re:  Provisions 
relating  to  Particulars,  Terms  and 
Conditions  in  a  Trust  Instrument  of 
Real  Estate  Investment  Trust  (as 
amended).  

At least 75% of the value of the offered 
trust  units  including  the  amount  of 
secured loans (if any) must be invested 
in the following main assets:  
1. Real estate to acquire ownership or 

leasehold rights.  
2. Real estate to acquire ownership or 

leasehold rights via the holding of 
shares in a company, or holding of 
trust units in other trust. 

The  remaining  value  of  the  offered 
trust units not exceeding 25% can be 
invested in financial instruments or any 
other financial transaction.  

Trust 
Unitholders 

General investors  1. Institutional Investors; and  
2. REIT  Managers  or  Associated 

Persons of the REIT Manager   
(“Private REIT’s Investors”). 
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Topic  Public REIT  Private REIT 

Number of 
Unitholders 

No less than 250 investors  No less than two investors 
 

Trust Unit 
Transfer 
Restriction 

N/A  Trust  units  cannot  be  transferred  to 
general  investors  who  are  not  the 
Private REIT’s  Investors, except  in  the 
case of inheritance. 

Preparation of 
Registration 
Statement and 
Prospectus 

Prepare and file to the SEC. 
 
Effective  after  45 business  days  from 
the date on which the SEC receives the 
Registration  Statement,  unless 
otherwise  announced  by  the  Capital 
Market Supervisory Board. 

Prepare and file to the SEC. 
 
Effective  after one business day  from 
the date on which the SEC receives the 
Registration Statement. 
 

Application for 
Permission to 
Offer Trust Units 
for Sale 

Must be approved by the SEC.  The  offering  for  sale  of  trust  units  is 
deemed to be approved by the SEC in 
general. 

Listing of 
Securities 

Required  Not required 
 

Minimum Value  Paid‐up capital after the offer for sale 
must  not  be  less  than  Baht 
500,000,000. 

No requirements 
 

Securing of 
Loans 

Not exceeding 35%, or 60% of the total 
assets  in  the case of  the REIT’s credit 
rating is within the investment grade 

No requirements 
 

 
(5)  REIT Related Party Transactions and Conflicts of Interest 
 
Similar  to  listed  companies,  the  regulators  also  recognize  that  related  party  transactions  or 
transactions with  a  conflict  of  interest might  be  implemented  for  the  best  interest  of  REITs  and 
ultimately  the  trust unitholders  and will  allow  such  transaction  to be  executed  subject  to  certain 
criteria and procedures in order to protect the REITs and the trust unitholders from exploitation by a 
related party to the REIT manager and the trustee. 
 
In the market, REITs’ assets are injected by sponsors who are the parent company of the REIT managers. 
Sponsors are also usually appointed to be the property managers of the REITs due to their experience 
and expertise in the assets. 
 
A. Related Party Transactions 
 

In order to enter into a related party transaction, the approval procedures required are as follows: 
 

(i) The trustee approves that the transaction is in compliance with the trust deed and relevant 
laws; 

(ii) In a case that the value of the transaction: (i) exceeds Baht 1,000,000; or (ii) is 0.03% of NAV 
of the REIT or more, whichever value is higher, the approval of the board of directors of the 
REIT manager is required; and 

(iii) In a case that the value of the transaction: (i) is Baht 20,000,000 or more; or (ii) exceeds 3% of 
NAV of the REIT, whichever value is higher, the resolution of approval of the trust unitholders’ 
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meeting passed by not less than 3/4 of the total number of votes of the trust unitholders who 
attend the meeting and are entitled to vote is required. 

 
In the case the transaction is an acquisition or a disposition of the principal asset, the calculation 
of the value has to be based on both value of the acquisition or disposition of the total assets of 
each project, which are ready to generate income, and the value of other assets relating to such 
project. 
 
In addition,  the REIT manager must give an opinion on  the  characteristics of  the  transactions 
together with the rationale and clear supplementary information, while the trustee has the duty 
to give an opinion on the characteristics of the transactions regarding compliance with the trust 
deed and relevant laws. Nevertheless, the approval procedures as aforementioned in (2) and (3) 
can be exempted  if the transaction has been clearly disclosed  in the registration statement and 
the prospectus. 

 
B. Conflicts of Interest 
 

The  trustees  usually  are  subsidiaries  of  commercial  banks.  In  the  case where  the  REITs  use 
financing from the bank to invest in assets, the bank, being a parent company of the trustee, is 
usually the lender to the REITs. 
 
Trustees are not regulated by the same provision as the REIT manager. Transactions between the 
REIT and the trustee or its related party are regulated by a more extensive provision of conflict of 
interests. There is no specific definition of a conflict of interest or a related party of the trustee. In 
general, the trustee (including its related party) is prohibited to act in conflict of interest with the 
REIT regardless of whether such act is done for the benefit of its own or other persons. Exemptions 
are: (i) where it is the trustee’s claim for its remuneration; or (ii) where the trustee is able to show 
that the REIT is managed with fairness under which all related information has been sufficiently 
disclosed to beneficiaries who thereafter hold no objection to the act. The disclosure can be done 
by publication on the SET for a reasonable period of not less than 14 days, except in the case where 
such transaction is approved by a trust unitholders’ meeting resolution, and any objection is to be 
proceeded  at  the  time  that  the  trust unitholder’s meeting  resolution  is  rendered.  If  the  trust 
unitholders object to the transaction  in an amount of more than one quarter of the total trust 
units sold, the trustee may not conduct or allow the execution of the transaction which raises the 
conflict of interest with the REIT. 
 

(6)  PFPO to REIT Conversions and Benefits 
 
After the new set of regulations regarding REITs were issued in 2012 in substitution of those previously 
issued  for PFPOs, existing PFPOs have been encouraged by the regulators to convert  into REITs. As 
mentioned, since 2014, PFPOs may neither be established, nor  increase  their capital  for additional 
investment. The regulators have encouraged existing players to shift from the PFPO scheme to the REIT 
scheme by way of conversion. To convert a PFPO to a REIT, a PFPO will transfer all its existing rights and 
liabilities to a REIT. In consideration of the transfer of the PFPO’s assets and  liabilities, the REIT will 
issue trust units to the PFPO. After receiving trust units from the REIT, the PFPO will distribute all the 
exchanged  trust  units  to  existing  unitholders  turning  such  unitholders  of  the  PFPO  into  trust 
unitholders of the REIT. 
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[Figure 9-4] Conversion of PFPOs to REITs 
 

 
 
The SEC  issued the first regulation for the conversion of PFPOs to REITs  in 2013. Unfortunately, the 
conversion  was  not,  at  that  time,  attractive  to  existing  players  due  to  the  considerable  cost  of 
conversion and the absence of some tax benefits under the REIT scheme. The conversion of PFPOs to 
REITs were actively supported by the SEC during 2016 and 2017. With the involvement of corporations 
with relevant regulators, certain benefits were created to attract existing PFPOs to consider conversion, 
such as exemption of taxes and fees for the transfer of assets from a PFPO to a REIT, or tax benefits 
from  the  increased  value  of  the  exchange  of  the  investment  units  into  trust  units  (if  any)  at  the 
unitholders’ level. Even though the aforementioned benefits expired on 31 December 2017, there are 
other benefits from the conversion of PFPOs to REITs as follows: 
 

 Enables further investment in additional assets and opportunity for growth  
After 2014, all existing PFPOs were not allowed to raise capital to invest in additional assets, which 
made additional  investment by existing PFPOs virtually  impossible. Currently, the only available 
financial source  for PFPOs  for  investment  in additional assets  is their respective and remaining 
working capital. The conversion will enable  the existing PFPOs  to make  further  investments  in 
additional  assets  and provide  an opportunity  for  growth. REITs, however,  can  raise  additional 
capital and/or get financing from banks to facilitate additional investments. 
 

 Diversify sources of income from additional assets  
With the ability to raise capital, REITs can utilize capital to diversify their portfolio by investing in a 
number of assets or by having various tenants from different sectors. This assists the REIT by not 
being reliant upon a single investment. 
 

 Gearing benefits 
Regulations restrict PFPOs to leveraging 10% of NAV. After the conversion to a REIT, the leverage 
limit increases to 35% of the total assets and up to 60% of the total assets in the case that the REIT 
obtains an investment grade.  
 

 REIT structure is universal 
Unlike  PFPOs,  REITs  are  widely  used  internationally.  Thus,  REITs  can  be  attractive  to  foreign 
investors.  
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 Conversion Timeline 
Generally,  the whole process of conversion,  starting  from  the engagement of advisor until  the 
listing of new trust units, will take approximately eight months.  
 

(7)  Foreigners’ Involvement in REIT Transactions in Thailand 
 
As previously explained, there are several parties involved in a REIT transaction such as a sponsor, a 
REIT manager, trustees, trust unitholders and advisors; foreigners can also participate in a REIT scheme 
in Thailand as shown in Figure 9‐5 below.  
 

[Figure 9-5] Foreigners' Involvement in REIT Transactions 
 

 
 
 
Thai  REITs  investing  in  freehold  rights  over  real  estate  in  Thailand  have  foreign  trust  unitholding 
restriction capped at 49% as per the Land Code. This foreign unitholding restriction does not apply to 
Thai REITs investing in leasehold rights over real estate in Thailand. However, if such a REIT invests in 
mixed freehold and leasehold rights over real estate in Thailand, the REIT must apply the foreign trust 
unitholding restriction of 49%, similar to the REIT investing purely in freehold rights.  
 
A  REIT manager  can  be  a  foreign‐owned  company  established  in  Thailand.  However,  such  REIT 
management service  is classified as an “other service business” which prevents a  foreign company 
from engaging in the same without a foreign business operation license under the Foreign Business 
Operations Act, B.E. 2542 (1999), List 3(21). Therefore, the foreign owned REIT manager must apply 
for a foreign business operation license. 
 
Moreover, unlike PFPOs, REITs are allowed to invest in real property both in Thailand and overseas. In 
the case of an investment in real property situated in a foreign country, involving foreign/Thai owners, 
the REIT manager must conduct due diligence in respect of the acquisition and possession of such real 
property pursuant to the laws of the jurisdiction where the real property is situated. A legal opinion 
from a  legal advisor  specialized  in  such  laws of  the  jurisdiction  involved must also be procured  in 
accordance with REIT Regulations. 
 
As  for  the management of  the  real property  situated  in a  foreign  country,  the REIT manager may 
appoint a property manager  to perform day‐to‐day operations as delegated by  the REIT manager, 
which can be specified  in the Trust Deed and the REIT manager appointment agreement. Although 
investments  in the foreign country  is allowed,  it  is  important to note that such  investment may be 
limited and/or restricted by relevant applicable laws of certain jurisdictions, such as foreign business 
laws, property laws, etc. In the case where a REIT indirectly invests through holding shares in a special 
purpose vehicle (the “SPV”), the property manager is appointed by such SPV. 
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At  this  stage,  there  is  no  specific  rule  issued  by  the  relevant  authority  in  connection  with  the 
investment of the real property situated in a foreign country. However, with respect to this investment 
flexibility, we may begin to see the continuing growth of REITs representing a significant step in the 
development of Thailand’s capital market. 

 
Today, the REIT business in Thailand is projected to grow, and REITs are considered viable investment 

diversification and vehicles for investors and property entrepreneurs.  
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CHAPTER 10 | CAPITAL MARKETS 
(1) Introduction 

 
A. Relevant Regulations 
 

Thailand’s capital markets are fundamentally regulated and monitored by the Ministry of Finance 
through the Securities and Exchange Commission of Thailand (the “SEC”), which is established 
under the Securities and Exchange Act, B.E. 2535 (1992), as amended, (the “SEC Act”). The SEC 
acts in its capacity as an independent authority in formulating the policies and regulations 
generally concerning: (i) the development of the capital markets in Thailand for both primary and 
secondary markets; and (ii) the formulation, maintenance, and standardization of the capital 
markets in Thailand in order to ensure that securities are issued and traded in an orderly, fair, 
transparent, and efficient manner.  
 

B. Regulatory Bodies 
 

The SEC is empowered under the SEC Act to enforce legal actions, including administrative, 
criminal and civil actions against any violation of the securities laws. Typical violations include a 
breach of insider trading rules or disclosure requirements.  
 

The Stock Exchange of Thailand (the “SET”) is established under the SEC Act. The SEC mainly 
regulates and monitors the primary capital markets in which securities are issued, e.g., an initial 
public offering (IPO). While the SET administers and regulates secondary trading where securities 
are publicly traded including processing listing applications, monitoring trading of listed securities, 
and regulating the disclosures made by listed companies. 
 
Another significant segment of the financial markets in Thailand is the money market, which is 
regulated and monitored by the Bank of Thailand (the “BOT”). The BOT plays a significant role in 
fostering financial stability in Thailand, among other things, determining standard lending rates 
for financial institutions, and providing banking facilities to the government of Thailand, state 
enterprises, and other government agencies. 

 
(2) Issuance and Offering of Securities 

 
Companies may raise funds through an issuance of equity or debt securities. The securities issuable 
under the SEC Act include shares, debentures, convertible securities, treasury bills, bonds, investment 
units, warrants, and depository receipts. Issuance and offering of securities by Thai private or public 
companies or non-Thai entities to any persons in Thailand are subject to the requirements of the SEC 
Act with certain exemptions, such as rights offerings. 
 
Legal requirements of the offering of securities depends on the type of securities (e.g., new or existing 
securities) and the method of offering (e.g., public offerings, private placements, rights offerings). In 
general, there are two main procedures required for the issuance and offering of securities, which are: 
(i) an approval by the SEC Office; and (ii) a filing of the registration statement and draft prospectus. 
 
The SEC will consider the qualifications of the issuers and supervise the disclosure contained in the 
registration statement and draft prospectus to ensure that investors have sufficient information for 
making their investment decision. 
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A. Equity Securities 
 

Equity securities typically refer to shares, warrants exercisable to acquire shares, and investment 
units. This section will focus on the issuance and offering of shares only. Requirements for other 
type of securities are similar to those of shares in principle; nevertheless, specific requirements 
are different based on the impacts to existing shareholders and protection of the investors. 
 
These are the main types of shares offerings: 
 
(i) Public Offerings (“PO”) 
 

Only a public company may offer shares to the public. An initial public offering (an “IPO”) is 
conducted by the public company that is going to list and trade its shares on the SET. After 
listing on the SET, the subsequent offering of newly issued shares to the public is generally 
referred to as a PO. 
 
A PO requires an approval from the SEC Office, filing of a registration statement and 
submission of a draft prospectus (collectively, the “Offering Documents”) to the SEC Office 
and, if shares are to be listed, the SET’s approval for listing of shares. A financial advisor who 
is on the SEC-approved list is required to collaborate in preparing the application for approval 
and the filing of the Offering Documents. The underwriter(s) must be appointed to handle and 
manage the sale and offering of the shares to the public. 
 
A PO may only be conducted after: (i) the Offering Documents have become effective; and (ii) 
the approval of the offering has been granted by the SEC Office. 
 
The SEC aims to protect investors by, among other things, granting an approval based on 
certain criteria. The issuer and the shares must meet qualifications, which include a clear and 
fair shareholding structure, no cross-shareholding, no share transfer restrictions, a sufficient 
checks and balances system between the board of directors and management (e.g., 
independent directors, audit committee), no conflict of interest between the issuer and its 
directors, executives or major shareholders, three-year track records, including fair and 
sufficient information disclosures; in particular, financial statements must be prepared in 
accordance with applicable accounting standards (currently the Thai GAAP and TFRS). 

 
(ii) Private Placements (“PP”) 
 

A PP is an offering of newly issued shares to specific investors. An approval by the SEC Office 
is deemed to be granted and filing of the Offering Documents is exempted if the offering is 
made by way of any of the following manners: 
 
1) offerings to any persons with an aggregate value not exceeding Baht 20,000,000 during 

any 12-month period, using the offering price as a basis for calculation; 
2) offerings to no more than 50 persons during any 12-month period; or 
3) offerings to institutional investor(s) (e.g., commercial banks, finance companies, securities 

companies, insurance companies, provident funds, mutual funds). 
 
Note that the number of investors referred to in 2) above and the aggregate value of the 
offerings referred to in 1) above will not include offers made to the institutional investors, 
regardless of whether the offerings are made concurrently or at different timing. 
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The SEC has imposed an additional condition on the issuance of PP shares by listed companies 
that a deemed approval is granted only if the PP shares are offered at the market price or a 
discount of 10 percent or less. Additionally, the offering of PP shares must be for the best 
interest of the issuing company and its shareholders, and PP offerings are subject to other 
requirements, for example, the notice of the shareholders’ meeting must contain the required 
information as prescribed in the relevant notification and certain restrictions on the 
advertisement of the offering. After completion of the offering, the issuer must report the 
offering results to the SEC Office within the specified period. 

 
(iii) Right Offerings (“RO”) 
 

An RO is an offering of newly issued shares to existing shareholders of a company in 
proportion to their shareholding. An RO is exempted from the SEC approval and the filing of 
the Offering Documents requirements. 

 
As part of an RO scheme, the RO may provide for the shareholders’ right to subscribe for 
additional shares in excess of their entitlement, which is commonly adopted by listed 
companies to ensure that its RO shares will be fully subscribed and the full proceeds are 
obtained. 

 
(iv) Employee Stock Option Plans (“ESOP”) 
 

An ESOP is an offering of newly issued shares to the company’s directors and/or employees in 
order to encourage the directors and employees to take part in the company’s ownership and 
consequently maximize benefits to the company’s business through their contribution at 
work. 
 
An approval by the SEC is deemed to be granted, which means the filing of the Offering 
Documents is exempted for an ESOP. Nevertheless, certain approval conditions must be 
fulfilled. 
 
In the case of an ESOP offered by a foreign company to directors and/or employees who are 
working in Thailand, it is deemed to have been approved by the SEC. If the offeror falls under 
the meaning of “foreign company” or “conglomerate” in Thailand and the directors and/or 
employees to which an ESOP is being offered to fall under the definition of the “director” or 
“employee” under the relevant laws, no Offering Documents are required. The only 
obligations imposed on the offeror are to submit information on the features of the securities 
(including terms and conditions related to a grant of rights to directors and/or employees) and 
a sale report to the SEC Office. 

 
(v) Share Offerings by Foreign Companies 
 

Apart from the issuance and offering by Thai companies as mentioned above, the SEC 
regulates foreign companies offering their shares to investors in Thailand.  
 
Share offerings by foreign companies are subject to the SEC’s approval and Offering 
Documents in a similar manner to those applicable to Thai companies. The offering can be 
divided into two categories: (i) primary listings: an offering by a foreign company not having 
its shares listed on any foreign stock exchange; and (ii) a secondary listing: offerings by a 
foreign company that has or will have its shares listed on one or more foreign stock exchanges. 
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B. Debt Securities 
 

Debt securities typically refer to debentures, debenture warrants, treasury bills, bonds. Among 
other debt securities, the issuance of debentures is a common method of debt financing in 
Thailand, which can be issued by both public and private companies. This section will focus on the 
issuance and offering of debentures only. There are various characteristics of debentures, (e.g., 
plain-vanilla debentures, convertible debentures, debenture warrants, and structured 
debentures) which are available for the issuer structure. 
 
Not all debt instruments can be listed on the Bond Electronic Exchange (the “BEX”), which is a 
subsidiary of the SET, and traded on a secondary market. Debt instruments to be listed on the BEX 
must have certain qualifications including having an offering value of not less than Baht 
100,000,000 and being approved to issue and offer for sale by an agency in charge of supervising 
the issuance and offering of such debt instruments (e.g., the SEC). 
 

These are the main types of debenture offerings:  
 

(i) Public Offering  
 

A public offering of debentures that can be offered and sold to any investors requires the SEC’s 
approval and filing of a registration statement and draft prospectus before the offering can 
be made. 

 
(ii) Private Placement 

 
A private placement of debentures that can be offered and sold to certain investors (e.g., 
offerings to no more than 10 specific investors within any four-month period (PP-10), offerings 
to institutional investors, and offerings to high-net-worth investors (HNW)). The offering of 
debentures to no more than 10 specific investors and to the institutional investors is deemed 
approved by the SEC, while there is no exemption of the deemed approval by the SEC for the 
offering of debentures to the high-net-worth investors, provided that the issuer has registered 
the transfer restriction for the debentures with the SEC. The transfer restriction must contain 
a statement that the issuer will not accept any transfer registration if such transfer will make 
such debentures unqualified as a private placement. The offering by way of private placement 
generally requires the issuer to file a registration statement and draft prospectus with the SEC, 
except for the offering to the 10 specific investors. 

 
For debentures issued after 16 August 2020, other than the transfer restriction that must be 
submitted with the SEC, the issuer must report the purpose of the funds received from the 
offering of debentures to the SEC as well as submitting a sales report and report of fund 
utilization to the SEC. In addition, for debentures issued after 1 July 2021, an offering by way 
of PP-10 will be limited to the offering to: (i) institutional investors; and (ii) to related investors 
with the issuer (e.g., a director of the issuer or major shareholder holding more than 10% of 
the total number of shares of the issuer, etc.). 

 
Apart from the issuance of debentures on an issue basis, debentures may be issued on a program 
basis (Medium Term Note Program: MTN). This program was launched in January 2018. The issuer 
may offer the sale of debentures with various features under an approved principal amount and 
offering methods within two years from the date of approval granted by the SEC. The issuance of 
debentures under an issue basis can apply to all types of debentures while the program basis 
cannot apply to the issuance of subordinated debentures, perpetual debentures, convertible 
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debentures, structured debentures, and debentures rated below investment grade or non-graded 
debentures. MTN programs have recently attracted issuers’ interest and have been widely used 
among issuers. 
 
The issuance of debentures under a program basis requires an approval from the SEC. The form 
to be submitted to the SEC in the first place for a program basis is 69-BASE. For subsequent 
submissions of the filing and prospectus of each tranche issuance, the issuer must submit form 
69-PRICING with the relevant details of the features of the debentures. During the program 
period, the issuer must update information upon the occurrence of events as specified by the SEC 
to ensure that the investors will have up-to-date information of the issuer and the program. 

 
(3) Compliance After Listing  
 
A. Listed Companies 
 

(i) Disclosure 
 

After listing on the SET, listed companies are required to disclose certain information to all 
investors within a specific timeframe via the SET portal system. The disclosure requirements 
can be divided into two groups, which are periodic disclosure and disclosure of material 
events.  
 
Examples of periodic disclosure are Annual Financial Statement (audited), Quarterly Financial 
Statements (reviewed), Annual Registration Statement (Form 56-1) and an Annual Report 
(Form 56-2). Examples of disclosure of material events are setting the date of the 
shareholders’ meeting, acquisition or disposition of assets, connected transactions, increase 
or decrease of capital, payment or non-payment of dividend, change of director, and minutes 
of the shareholders’ meeting.  
 
Please note that the SEC has recently adjusted the disclosure form from Form 56-1 and Form 
56-2 into the Form 56-1 One Report, which will be enforced for the submissions of disclosure 
information for the fiscal year ending 31 December 2021. The deadline for the submission of 
Form 56-1 One Report is three months from the last day of the accounting period. Form 56-1 
One Report is expected to lessen the listed companies’ disclosure burden by having to procure 
only one set of information for the Annual Registration Statement and Annual Report to the 
shareholders.  
 
The conditions set out in Form 56-1 One Report are the minimum requirements; therefore, if 
there is any information which may have a material effect on the decision-making process of 
the investors, listed companies must disclose such information.  

 
(ii) Transactions on Acquisition or Disposition of Assets 
 

When a listed company or its subsidiary has acquired or disposed of an asset, the listed 
companies must calculate the transaction value or size to determine whether such transaction 
will be subject to requirements and procedures prescribed under the relevant regulations. The 
requirements and procedures include disclosure of information to the SET, circular notice to 
the shareholders, approval from the shareholders together with the independent financial 
advisor (IFA)’s opinion and/or filing of new securities listing. The calculation of the transaction 
size is based on different methods depending on the nature of the transaction, i.e., net 



Doing Business in Thailand: Third Edition   Chapter 10 | Capital Markets 

  Chandler MHM | 94 

tangible assets, net operating profits, total value of consideration paid or received, and value 
of securities issued as consideration for the payment of assets.  
 
The “asset” means tangible items (e.g., land, building, machinery, and investment) or 
intangible items (e.g., leasehold right, concession right, license, and claim) owned by a person 
or business, having value, and that can be transferred. 
 
The “acquisition or disposition of assets” means an entering into or a decision to enter into 
any contract or agreement in order to cause an acquisition or disposition of assets, or a 
creation or waiver of right to acquire or dispose of assets, or an acquisition or transfer of rights 
to long-term possession of assets, or an investment or cancellation of investment. 

 
(iii) Connected Transactions (also known as a Related Party Transaction (RPT)) 
 

When the listed company or its subsidiary is entering into a transaction with a connected 
person of the listed company, the listed company must consider types of the connected 
transactions together with calculation of the transaction value or size to determine whether 
such connected transaction will be subject to requirements and procedures prescribed under 
the relevant regulations. The requirements and procedures include disclosure of information 
to the SET, approval from the board of directors and/or approval from the shareholders 
together with the independent financial advisor (IFA)’s opinion. 
 
The “connected person” (also known as a related party) means a person (either individual or 
juristic person) who may have a conflict of interest with the listed company’s interest causing 
a conflicting situation to make a decision to enter into the transaction, which includes: 

 
1) directors, executives, major shareholders, controlling persons, persons to be nominated 

as the management or controlling persons of a listed company, or a subsidiary company 
including related persons and close relatives of such persons; 

2) any juristic person having a major shareholder or a controlling person as the following 
persons of the listed company or the subsidiary: 
a) management; 
b) major shareholder; 
c) controlling person; 
d) person to be nominated as the management or a controlling person; or 
e) related persons and close relatives of persons from a) to d); or 

3) any person whose behavior can be indicated as an acting person or under a major 
influence of persons from 1) to 2) above when making a decision, determining policy, 
handling management or operations, or other persons the SET deems as having the same 
manner. 

 
Examples of some transactions that are exempted from the connected transaction 
requirements are as follows: 

 
1) granting a loan in accordance with the rules on employee welfare; 
2) a transaction in which the other party to the listed company, or both parties are: 

a) a subsidiary in which the listed company hold no less than 90% of the total shares; or 
b) a subsidiary in which directors, executives, or related persons hold shares or has an 

interest in, directly or indirectly, of no more than the ratio or qualifications 
determined by the Capital Market Supervisory Board; 
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3) a transaction that has been made by the listed company with its subsidiary, in which the 
connected person holds no more than 10% of the total shares and has no controlling 
power over the subsidiary; and 

4) a connected transaction between the listed company’s subsidiaries, in which the 
connected person holds no more than 10% of the total shares and is not the controlling 
person over the subsidiaries. 
 

(iv) Qualification to Maintain Listing Status 
 

After listing on the SET, the listed companies are required to continue maintaining their listing 
status with certain qualifications relating to the shares, shareholding structure, directors and 
management, internal systems, other relevant details, which include, but is not limited to, 
that the following: 
 
1) a par value of shares must not less than Baht 0.5 per share; 
2) directors and management must have qualifications as prescribed by the SEC Act or the 

SEC regulations; 
3) a good corporate governance system is in place; 
4) an auditor approved by the SEC must be appointed; 
5) an internal control system is in place as required by the Notification of Capital Market 

Supervisory Board; 
6) the listed company and its subsidiary must not have a conflict of interest as specified in 

the Notification of Capital Market Supervisory Board; 
7) disbursement of minority shareholders must meet the free float requirement (with no less 

than 150 retail shareholders who collectively hold no less than 15% of the listed 
company’s paid-up capital); 

8) the listed company must have a provident fund; and 
9) the listed company must designate the SET, or a third party approved by the SET to act as 

its listed securities registrar. 
 

(v) Delisting 
 

A delisting may occur by the following basis:  
 

1) voluntary delisting - delisting upon request by the listed company; or  
2) possible delisting - delisting in a case where there is a ground for delisting (such as, the 

listed shares do not meet all listing qualifications (e.g., having a par value less than Baht 
0.5 per share), breaching or infringing the rules, disclosing false information, not disclosing 
material information which could severely affect the benefits or decisions of the 
shareholders, changes in securities prices, the auditor was unable to express an opinion 
or expressed opinions that the financial statements were not appropriate for three years 
consecutively, or the nature of business operation of a listed company is not suitable for 
it to remain as a listed company).  

 
For a voluntary delisting, there must be a tender offer under which the Takeover Rule1 will be 
applied, but not for the possible delisting. A voluntary delisting must be approved by a 
shareholders’ meeting vote of no less than 3/4 of the total issued shares of the listed company 
and also no more than 10% objection of the total issued shares. 
 

 
1 Please refer to the topic of the “Takeover Rule” below 
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For a possible delisting, subject to the delisting process, the Board of Governors of the SET 
may order the delisting of shares of the listed company upon occurrence of certain events. 
The Board of Governors of the SET may order to allow to continue buying or selling of 
securities for a period of time prior to the effective date of the delisting of shares of the listed 
company. After the shares are delisted, those shares will lose their status of listed securities. 

 
(vi) Other Compliance 
 

In addition to the abovementioned compliance requirements under the SEC Act, the SEC 
regulations and the SET regulations, a listed company must also comply with other legal 
requirements under the Public Limited Company Act, B.E. 2535 (1992) (the “PLCA”), for 
example, compliance with procedures for convening a shareholders’ meeting (either annual 
general shareholders’ meetings or extraordinary general shareholders’ meetings), capital 
increases, share repurchases, and amalgamations.   

 
B. Directors and Management 
 

Apart from compliance by listed companies, the directors and management of listed companies 
must perform their duty with responsibility, due care and loyalty, and in compliance with all laws, 
constitutional documents of the listed companies and resolutions of the shareholders’ meetings. 
In performing their duty, the directors and management must make decisions in the best interest 
of the listed company, based on sufficient information and without any conflict of interest in such 
transaction (also known as the Business Judgement Rule). Furthermore, the directors and 
management also have reporting duties, such as reports to the SEC on their securities holding in 
the listed company and reports to the listed company on their interest related to the management 
of the listed company or its subsidiary. In addition to legal requirements under the laws and 
regulations, the board of directors are encouraged to follow and adopt the Corporate Governance 
Code for Listed Companies 2017 (CG Code) for good corporate governance to enhance a high 
standard of best practices of the listed company.   

 
Please note that from 1 January 2021, a chief executive officer and a managing director of the 
listed company must not be the same person. However, the SEC Office is now preparing to adjust 
such regulation to be more flexible by allowing the chief executive officer and the managing 
director to be the same person, which will be subject to further conditions to be implemented by 
the SEC Office.  

 
C. Shareholders and Investors 
 

(i) Report of the Acquisition or Disposition of Securities 
 

The investors (whether being the existing shareholders of the listed companies, or not) are 
required to report their increase or decrease of the securities held by them when their holding 
percentages reach or exceed any multiple of 5 percent of total voting rights (i.e., 5%, 10% , 
15%, 20%, 25% … to 100%, each referred as a trigger point) using Form 246-2 (Report of the 
Acquisition or Disposition of Securities), which is to be submitted to the SEC via the online 
system within three business days from the date of acquisition or disposition. Either direct 
acquisition of securities or acquisition through the Chain Principle2 is subject to this reporting 
obligation. Form 246-2 can be prepared in either Thai or English. 

 
2 Acquisition through the Chain Principle means any acquisition of the significant control over a juristic person that is an 

existing shareholder of the listed company. Significant control refers to: (i) holding of shares equal to or in excess of 50% of 
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(ii) The Takeover Rule 
 

When investors (whether existing shareholders of listed companies, or not) acquire shares in 
a listed company equal to or in excess of 25%, 50%, 75% of the total voting rights (each 
referred to as a trigger point), including in cases of the Chain Principle, such acquirer is subject 
to an obligation to make a mandatory tender offer of all shares, including convertible 
securities (i.e., securities that are convertible or transfer subscription rights that are issued by 
the listed companies) of such target company. 
 
In determining the trigger point, the number of shares held by related persons (e.g., a spouse, 
minor child, a natural person or a juristic person who is a shareholder of the acquirer in an 
amount exceeding 30% of the total voting rights of such acquirer) and persons acting in 
concert (e.g., persons who have a mutual intention to exercise their voting rights in the same 
direction) with the acquirer must be included in the calculation.  

 
Upon triggering the tender offer obligation, the acquirer must: (i) submit a report on the total 
number of shares held in Form 246-2 to the SEC by the end of the next business day after the 
acquisition resulting in triggering the tender offer; and (ii) submit a tender offer document 
(Form 247-4) to the SEC within seven business days from the submission date of Form 246-2. 
A tender offer document must be prepared by a financial advisor approved by the SEC. The 
acquirer must commence the tender offer period within three business days from the date of 
the tender offer document. The tender offer period will be not less than 25 business days but 
not more than 45 business days. After the end of the tender offer period, the acquirer must 
submit the tender offer result report to the SEC within five business days.  
 
After the tender offer has been made: (i) within six months from the end of the tender offer 
period, the offeror/acquirer must not purchase additional shares of the target company with 
more favorable terms than those specified in the tender offer; and (ii) within one year from 
the end of the tender offer period, the offeror/acquirer must refrain from certain actions 
which are of a material nature different from those specified in the tender offer document. 
Note that there is no squeeze-out provision under Thai law. 
 
Nevertheless, the acquirer can be exempted from the requirement of making a mandatory 
tender offer by satisfying an exemption or a waiver. For example, after the acquisition, the 
investor can voluntarily reduce their shareholding in the target company below the relevant 
trigger point by selling such shares on the main board of the Stock Exchange; or before the 
acquisition, the acquirer may submit an application for a waiver to the SEC or the Takeover 
Panel through the SEC (as the case may be) subject to certain circumstances. 
 
In addition to the mandatory tender offer, there is a voluntary tender offer. A voluntary tender 
offer is an offer made voluntarily by an acquirer in the case such acquirer does not acquire the 
shares of the target company that would trigger the tender offer trigger point, but such 
acquirer is desirous to takeover the target company.  

 
(4) Securities Businesses 
 
Securities businesses currently are: (i) securities brokerages; (ii) securities dealings; (iii) investment 
advisory services; (iv) securities underwriting; (v) mutual fund management (MF); (vi) private fund 
management (PF); and (vii) other businesses relating to securities as specified by the Minister of 

 
the total voting rights in the immediate holding entity; or (ii) nominating a substantial number of directors to control the 
juristic person who are existing shareholders of the listed company. 



Doing Business in Thailand: Third Edition   Chapter 10 | Capital Markets 

  Chandler MHM | 98 

Finance with recommendation by the SEC, such as securities borrowing and lending (SBL) and venture 
capital fund management (VCF). 
 
Conducting securities businesses requires a securities business license, which can be categorised into 
several types depending on scope of the services.  
 
In the case that an applicant for the securities business license is a foreigner, such applicant can 
directly apply with the SEC without having a duty to apply for the foreign business operation license. 
 
Digital asset business currently are: (i) digital asset exchanges (ii) digital asset brokerages; (iii) digital 
asset dealers; and (iv) other businesses relating to digital assets specified by the Minister of Finance 
with recommendation by the SEC. 
 
Conducting digital asset businesses requires a license pursuant to the Emergency Decree on Digital 
Asset Businesses, B.E. 2561 (2018). 
 
Note that a foreign applicant for a digital asset business license is required to also apply for a foreign 
business operation license. 

 
(5) Legal Enforcement 

 
To ensure that securities laws and regulations will be complied with, legal enforcement is one of the 
most crucial functions under the law. The SEC is the responsible body to oversee regulatory 
compliance and enforcement of the governing laws.  
 
If there is a suspicion of a violation against securities law, the SEC will preliminarily gather information 
and evidence. If there are grounds for infringement and sufficient evidence of such infringement, the 
SEC will take steps to enforce the law. The three enforcement actions available to the SEC are: (i) 
administrative actions (only applicable to persons under the supervision of the SEC, e.g., financial 
advisors, securities business operators); (ii) criminal actions; and (iii) civil actions.  
 
A. Insider Trading 
 

Under the SEC Act, the purchase or sale of securities (e.g., shares, warrants, bonds, and 
debentures) which are listed in the Stock Exchange or traded in an over-the-counter center while 
possessing inside information of the securities’ issuer is prohibited, either for oneself or other 
persons. Inside information means information that has not been generally disclosed to the public 
that is material to the change of price or value of the securities (so-called “non-public price 
sensitive information”). The law also prohibits the disclosure of inside information, whether 
directly or indirectly and by any means, while knowing or reasonably knowing that the receiver of 
such information may exploit the information for securities trading. The insider trading laws cover 
the misconduct of both the insiders, i.e., directors, management, who revealed inside information 
(the tipper) and the persons who knowingly use such information to trade securities or release 
such information to other persons (the tippee). If the insiders trade securities (including close 
relatives who trade securities in a different manner than normal practice), the law will presume 
that such person is in breach of insider trading provisions by which such alleged person will have 
to disprove. 
 
Nevertheless, there are some exemptions to the law where the person who knows or possesses 
inside information may sell or purchase securities. For example, action in compliance with the law 
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or a court’s order and actions not having characteristics of taking an advantage of other persons 
or any characteristic as specified in the notification of the SEC. 
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 CHAPTER 11 | TAXATION 
 
Managing how to finance a company is one vital factor for achieving a business’s potential. How to 
manage the cost of a business requires commercial comprehension in not only capital investments and 
expenses for administration, production, sale, marketing, IT and so forth, but also the extrinsic 
determinants of “taxes and duties”. Doing business in Thailand requires substantive comprehension of 
various types of taxes and duties, e.g., income tax, value added tax, specific business tax, stamp duty, 
customs duty, excise tax, property tax, etc. This chapter discusses considerations in regard to Thai taxes 
when doing business in Thailand. 
 
The fundamental tax law of Thailand is the Revenue Code (the “Revenue Code”). The Revenue Code 
covers personal income tax (PIT), corporate income tax (CIT), withholding tax (WHT), value added tax 
(VAT), specific business tax (SBT), and stamp duty (SDT). The Revenue Code also contains laws in 
relation to tax administration, including the administration of the Revenue Department and appeals 
procedures. Supplementary to the Revenue Code, there are various regulations that clarify the broad 
provisions of the Revenue Code, as well as provide exemptions and reductions to tax charges imposed 
by the Revenue Code. 
 
Apart from the Revenue Code, there are other specific laws imposing taxes and duties that business 
operators should be aware of in doing business in Thailand, for example, laws on excise tax and 
customs law. 
 
(1) Income Tax  
 
A. Assessable Income 
 

Since each jurisdiction maintains its own sovereignty, administration, legislature, and judicature 
are independent. One jurisdiction imposes tax on one type of income, whilst another jurisdiction 
will not levy tax on such income. In addition, different types of income can be taxed differently, 
e.g., while income from the sale of goods is not subject to withholding tax, income from 
performance of services is subject to withholding tax at rates from 3% - 15% (depending on 
whether the transaction takes place onshore or offshore, and whether there are any applicable 
tax treaties).   
 
Under the Revenue Code, there are eight categories of assessable personal income tax as follows: 

 
(i) income derived from employment;  
(ii) income derived from performance of services; 
(iii) income from goodwill, copyrights or any other rights, annuities or income in the nature of 

annual payments derived from a will or any other juristic act or judgment of the court;  
(iv) income from investments, e.g., dividends, share of profits, capital gains from the transfer of 

securities, shares, cryptocurrency and digital tokens; 
(v) income derived from rent of property; 
(vi) income from liberal arts professions, namely, law, arts of healing, engineering, architecture, 

accounting, fine arts, or other liberal arts professions as prescribed by a Royal Decree; 
(vii) income derived from a contract of work where the contractor must provide essential materials 

in addition to tools; and 
(viii) income from business, commerce, agriculture, industry, transport, or any other activity not 

specified earlier, generally known as “other income”.    
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B. Rate of Income Tax  
 
(i) Personal Income Tax (“PIT”) 
 

The Revenue Code has imposed PIT on Thai residents and non-Thais for assessable income 
derived from employment or business carried on in Thailand after deductions of allowances 
and deductible expenses prescribed under the Revenue Code regardless of whether such 
assessable income is paid in or outside Thailand. A Thai resident who receives assessable 
income derived from the employment or business carried on abroad or from property located 
abroad must pay personal income tax if he or she brings such assessable income into Thailand 
in the year in which such assessable income is received. An individual is considered a tax 
resident if he/she is in Thailand for 180 days or more in a calendar year. 
 
An individual taxpayer is subject to tax at a progressive rate starting from 5% to 35% based on 
annual net income. A tax rate of 35% applies to annual net income over Baht 5,000,000. 
 
The Revenue Code provides deductible expenses for PIT at variant rates from 10% to 60% with 
certain ceilings depending on the types of assessable income. For example, employment 
income is entitled to 50% deductible expenses but not exceeding Baht 100,000, and house 
rental income is entitled to actual expenses, but not exceeding 30% of the rent. 
 
Apart from the above deductible expenses, Thailand also provides allowances that can be 
deducted from an individual’s assessable income before calculating PIT. For example, each 
individual taxpayer is entitled to personal allowances of Baht 60,000, spousal allowances of 
Baht 60,000, child allowances (maximum of three children) of Baht 30,000 per child, and care 
allowances for parents over 60 years old of Baht 30,000 per person. In addition, the Thai 
government has provided certain allowances specifically based on the country’s situation each 
year such as domestic travel allowances, special donation allowances, shopping allowances, 
etc. 

 
(ii) Corporate Income Tax (“CIT”) 
 

The Revenue Code imposes CIT calculated on net profits at a rate of 20% on juristic entities, 
namely juristic company or partnership incorporated under Thai or a foreign laws, including 
joint ventures, businesses operating in a commercial or profitable manner by a foreign 
government, organizations of a foreign government or any other juristic person established 
under foreign laws, foundations or associations engaged in any revenue-producing businesses, 
and any juristic person designated by the director-general of the Revenue Department with 
the approval of the Minister of Finance and published in the Government Gazette. 
 
Note that the Thai government provides measures to support small and medium enterprises 
(SMEs) by reducing the 20% rate of tax as a progressive rate of tax from 0-20%. In this regard, 
SMEs are exempt from CIT for net profits below Baht 300,000 and will be subject to tax at a 
rate of 15% for net profits from Baht 300,001 to 3,000,000. Net profits exceeding Baht 
3,000,000 are subject to tax at a rate of 20% as normal. To qualify as an SME, paid-up capital 
at the end of any financial year must not exceed Baht 5,000,000, and annual revenue must not 
exceed Baht 30,000,000 in such financial year. 

 
In addition, Thailand grants tax incentives to Board of Investment (“BOI”) promotional 
businesses by providing CIT exemptions of up to 13 years depending on types and/or 
activities of the promoted businesses. Under the BOI promotion scheme: (i) knowledge-
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based activities focusing on R&D and design to enhance the country’s competitiveness; and 
(ii) infrastructure activities for the country’s development, activities using advanced 
technology add value, with no or very few existing investments in Thailand, are entitled to CIT 
exemptions of up to 13 years (subject to conditions). 

 
C. Tax Assessment 

 
Regarding tax payment, Thailand uses a self-assessment system where a taxpayer is liable to file a 
tax return to the Revenue Department and make a tax payment. A Revenue Department officer 
has an authority to review a tax return and assess such tax payment. 
 
Notwithstanding the previous paragraph, the Revenue Department maintains the power to 
investigate a transaction that consists of an attempt at concealing a genuine transaction by 
examining the tax returns submitted. In addition, in the case of a foreign company that does not 
carry-on business in Thailand that is subject to withholding tax on certain categories of income 
derived in or from Thailand, the person who is the payer of such income has a duty to submit a tax 
return and pay withholding tax to the Thai Revenue Department on behalf of such foreign 
enterprise. The Revenue Department officials have significant authority to scrutinize questionable 
transactions regardless of the status of the taxpayers. The revenue officials have the power to 
investigate tax returns of an individual or a foreign company and examine the information 
disclosed to determine whether or not the taxpayer has avoided the payment of tax.   
 
The Board of Tax Appeals has the authority to review an appeal of tax assessments proposed by a 
taxpayer in cases where a taxpayer is of the opinion that the tax assessment is not correct, prior 
to proposing the case for the consideration at the Central Tax Court. A decision of the Central Tax 
Court can be appealed to the Court of Appeals for Specialized Cases within a period of one month 
from the date of pronouncement of a judgment or order of the Central Tax Court. The decision of 
the Court of Appeals for Specialized Cases is final unless the Supreme Court permits further appeal. 
 

D. Double Tax Agreements (“DTA”) 
 
At present, Thailand has entered into the double tax agreements as bilateral treaties with 61 
countries. The main purpose of a DTA is to provide relief or eliminate double taxation. Each DTA 
provides different methods to eliminate double taxation. A DTA only applies to income taxes. Other 
indirect taxes, i.e., value added tax, specific business tax and stamp duty, are not covered by DTAs. 
Types of income generally covered by DTAs are capital gains, royalties, and interest by which the 
source country will not tax such income or will provide reductions on withholding tax. For example, 
if a foreign company invests in shares in a Thai company and later sells such shares, the capital 
gains derived from such transfer of shares will not be taxed by Thailand in accordance with an 
applicable DTA, e.g., DTAs with Singapore, Hong Kong, and Slovenia. The royalties from the use of 
any copyright may be subject to 5% withholding tax instead of the normal 15% rate in accordance 
with applicable DTAs, e.g., DTAs with Germany, the UK, and the United States of America. Interest 
payable to financial institutions, including insurance companies, may be subject to 10% 
withholding tax instead of the normal 15% rate in accordance with applicable DTAs, e.g., DTAs with 
Italy, Malaysia, and Canada. For the dividend payments, as Thailand imposes withholding tax at a 
rate of 10%, no DTA provides more favorable rates. 
 
Notwithstanding, a foreign company carrying out business in Thailand through a permanent 
establishment is subject to corporate income tax from profits attributed to such permanent 
establishment. The meaning of the term ‘permanent establishment’ can be found in each DTA and 
normally refers to a fixed place of business, e.g., an office, branch, factory or other establishments 
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of a permanent nature. A permanent establishment also includes activities or projects taking place 
in a source country for certain period, i.e., six months or 12 months. However, Thai taxes paid may 
be used as tax credits in the country of residence of the foreign company depending on the DTA. 
 

(2) Value Added Tax (“VAT”) 
 

In Thailand, VAT is an indirect, non-cumulative consumption tax levied on the sale of goods, the 
provision of services and importation. VAT was introduced in Thailand on 1 January 1992 as a 
replacement for business tax. VAT is calculated on the total price of goods delivered or services 
provided, with a provision of service considered to have been made in Thailand if: (i) the service is 
performed in Thailand, regardless of where the service is used; or (ii) the service is performed abroad 
but is used in Thailand. 
 
Legally speaking, the Revenue Code states a standard rate of VAT at 10%. But the government has 
exercised its power to reduce the rate of VAT to 7% (inclusive of municipal tax of 0.7%) by issuing Royal 
Decrees. The reduction of VAT is valid until 30 September 2021. However, this reduction period is 
expected to be extended as in previous years. VAT will be exempted or zero-rated for certain 
businesses. For example, VAT for exports is zero-rated. 
 
Business operators who regularly supply goods or provide services, and have revenues exceeding Baht 
1,800,000 per year, must register as a VAT operator within 30 days from the date on which the annual 
revenue exceeds Baht 1,800,000. However, an importer will be liable to VAT in Thailand regardless of 
their registration status as a VAT operator.  A VAT operator must file a monthly VAT return within 15 
days from the end of the month in which the VAT is accounted for. 
 
A recent amendment to the Revenue Code introduced the foundation for VAT payment by foreign e-
service providers or e-platform operators. This amendment will be fully enforced from 1 September 
2021 onward. This amendment was initially introduced by the Office of Economic Cooperation 
Development (OECD)’s International VAT/GST Guidelines to improve the efficiency of VAT collection 
from foreign e-service providers. Under this amendment, a foreign e-service provider who provides e-
services to Thai recipients who is not a VAT operator, will be required to register as a VAT operator in 
Thailand and will be liable to pay 7% VAT without being able to claim input tax. If such service is 
performed via any e-platform, the e-platform operator will be liable for VAT on behalf of e-service 
providers.    
 
(3) Specific Business Tax (“SBT”) 

 
SBT is an indirect tax introduced to replace business tax in Thailand the same year VAT was introduced. 
The following types of businesses in Thailand are subject to SBT, but are excluded from the VAT system: 
 

(i) banking and similar business, finance, securities, and credit foncier; 
(ii) life insurance;  
(iii) pawnshop brokerage;  
(iv) sale of securities in the stock market;  
(v) trading in immovable property; and 
(vi) any other business as prescribed by a royal decree. 

 
A foreign operator residing outside Thailand may be liable to SBT in cases where such operator carries 
on business subject to SBT through a place of business, an agent, or representative in Thailand.  
 
Activities of certain entities are exempted from SBT, such as business of the Bank of Thailand, business 
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of a provident funds under the law governing provident funds and pawnshop brokerages of a ministry, 
sub-ministry, department, and local government authority. Currently there is an SBT exemption for the 
sale of securities in the stock market.  
 
SBT is calculated as a percentage of monthly gross receipts. The applicable rate varies between 0.1% 
and 3.3%. An operator who regularly operates a SBT business must register as an SBT operator within 
30 days of its first day of operation and must file a monthly SBT return within 15 days from the end of 
the month in which the SBT is accounted for. Note that an SBT operator can be a VAT operator at the 
same time as certain businesses are categorized as VAT businesses in addition to SBT business. For 
instance, business transactions that are indirectly related to an SBT business and businesses that are 
specified to be VAT businesses, such as credit card services and securities underwriting services.  

 
(4) Stamp Duty (“SDT”) 

 
SDT is another indirect tax imposed on certain types of instruments executed in Thailand. Pursuant to 
the Revenue Code, 28 types of instruments listed on the SDT schedule are subject to SDT at the 
specified rates. The rates vary and some are calculated based on the amount of the instrument’s value. 
The nature of the instrument subject to stamp duty includes, for example, a hire of work contract (i.e., 
a written service agreement), a share transfer instrument and a loan agreement. A party who has a 
duty to pay SDT is normally the income earner under such instrument, or a holder or beneficiary of 
the instrument. However, it may be otherwise agreed to between both parties. 
 
Instruments subject to SDT must be duly stamped upon the execution of such instrument. SDT will be 
considered as duly stamped where the affixed SDT is cancelled by a taxpayer or has been paid in cash 
in an amount not less than the duty chargeable. Note that SDT payment on certain instruments are 
required to be made in cash only.  These instruments include, for example, a hire of work contract with 
a value of more than Baht 1,000,000.  
 
In the absence of SDT, such an instrument is not admissible in Thai civil court. In addition, a surcharge 
up to six times of the duty may be imposed where instruments are not stamped as prescribed within 
15 days from their execution date. In cases where the instrument was executed outside Thailand but 
later be brought into Thailand, the person who brought or holds such instrument has to affix and cancel 
stamp duty as mentioned above within 30 days from the date of receiving such instrument. 
 
The Thai Revenue Department has, in recent years, sought to address the growing digitization of the 
Thai economy and loopholes that have existed for payment of stamp duty for certain electronic 
transactions. In 2019, electronic payment for SDT was launched for five specific instruments that are 
executed in electronic formats. These five instruments are hire of work contracts, loan agreements, 
power of attorneys, a proxy letters for voting at company meetings, and a guarantee agreement. 
Payment of SDT on these instruments can be done electronically via the Revenue Department’s 
website or the Revenue Department’s Application Programming Interface. Note that electronic 
payment of SDT is not mandatory for these five instruments. Until the end of 2021, a taxpayer is 
entitled to choose between the original payment method or this new electronic payment method. 
Moreover, to encourage electronic payments and the payment system, the Revenue Department 
allows a taxpayer to pay SDT of these five instruments executed in a traditional paper form between 
September 2020 until December 2021 via the electronic payment system. 

 
(5) Excise Tax 

 
In Thailand, excise tax is used as a governmental tool to control public consumption on certain goods 
and services that the government views have an effect on the health of people, e.g., alcoholic 
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beverages and tobacco, luxury or unnecessary goods, yachts, cars, motorcycles, crystals, etc. The rates 
of tax vary depending on the types of goods and services. The list of goods and services excise tax is 
due on and collected by the Excise Department, includes: 

 
(i) oil and oil products; 
(ii) automobile; 
(iii) beer; 
(iv) liquor; 
(v) tobacco; 
(vi) beverage; 
(vii) electrical appliances; 
(viii) motorcycle; 
(ix) battery; 
(x) golf course; 
(xi) massage parlor; 
(xii) perfume and perfume essence; 
(xiii) horseracing course; 
(xiv) nightclub and discotheque; 
(xv) lead crystal and other crystal glass; 
(xvi) playing cards; 
(xvii) carpet and other floor covering textiles; 
(xviii) chlorofluorocarbon (CFC); and 
(xix) telecommunication business. 

 
With respect to excise tax on beverages, the Excise Department added a levy to sugar-based 
sweeteners on top of the excise duty charged on beverages since 2017 by determining tax rates in four 
phases. This sugary drink tax has passed the 1st phase and 2nd phase, and the rate will be adjusted 
again as a 3rd phase on 1 October 2021 onward. However, due to the Covid-19 pandemic, the Excise 
Department has announced that it is considering delaying the increase of rates of tax in the 3rd phase 
to avoid economic impacts to businesses and people.  
 
(6) Customs Duty 

 
Like other countries, Thailand imposes customs duties on the import and export of goods. All goods 
imported into Thailand, other than certain specific exemptions, are subject to Customs Duty. Tariff 
codes are assigned for each of the products under the harmonization system. As a member of ASEAN, 
Thailand has harmonized the eight digits codes to identify tariffs.  
 
In practice, tariff classification is one of the major disputes between importers and the Thai Customs. 
Tariff classification disputes often occur when a product in question is interpreted differently between 
the importer and Thai Customs. For example, while an importer may declare importation of 
parts/goods, which are subject to a lower rate, Thai Customs may consider such parts or goods as 
incomplete or unfinished articles having the essential character of the complete or finished article, 
and subject to another tariff code with a higher rate of tax. Therefore, it is our recommendation to 
consider precedent interpretation by the Court and Thai Customs, as well as the criteria and conditions 
of duty exemptions or reductions in order to avoid the risk of having a dispute with Thai Customs on 
tariff classifications. Nevertheless, Thai Customs provides a service for a trader or importer to request 
for an advance ruling for tariff classification. 
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(7) Inheritance Tax and Gift Tax 
 

Inheritance tax in Thailand was imposed and became effective in 2016 after the repeal of the previous 
inheritance tax regulation. Pursuant to the Inheritance Tax Act B.E. 2558 (2015), tax is levied on heirs 
who are either individuals or Thai juristic persons. If a foreign juristic person receives inherited assets 
which are located in Thailand, such foreign juristic person is subject to Thai inheritance tax for those 
assets. If the tax payable has not been paid when it becomes due, the Revenue Department has the 
power to issue an order to seize or attach and sell by auction the assets of the person liable to pay tax 
throughout Thailand, without having to request the court to issue a writ of seizure or order. Inheritance 
tax also applies to non-Thai nationals having a residence in Thailand according to immigration laws, 
and non-Thais inheriting assets located in Thailand. The inheritance tax rate is 10%. However, if a 
taxpayer has ascendant or descendant status, the tax rate is reduced to 5%. Inheritance tax is 
calculated based on inherited assets worth more than Baht 100,000,000 obtained from a decedent, 
inherited at once, or on several occasions. If the value of an inheritance received is less than Baht 
100,000,000, there will be no inheritance tax imposed. The inheritance received by the spouse of a 
decedent is exempt from inheritance tax. Note that the inheritances are exempted from PIT under the 
Revenue Code. Note that there is no exemption for CIT provided under the Revenue Code on 
inheritances.  

 
Inherited assets subject to the tax are:  

 
(i) immovable properties; 
(ii) securities under the law on securities and exchange; 
(iii) deposits or any other monies of the same characteristics which may be withdrawn or claimed 

by a deceased owner from the financial institution or person who has received such monies; 
(iv) vehicles with registration; and 
(v) financial assets to be prescribed in Royal Decrees. 
 

A taxpayer must file a tax return within 150 days from the day of receiving the inheritance. 
 

At the same time as the implementation of the Thai inheritance tax, the Revenue Department had 
developed a gift tax provided under the Revenue Code in order to counter possible avoidance of 
inheritance taxes. Gift taxes are imposed on an individual who receives gifts from a living person. The 
value of the assets or the amount given exceeding specific thresholds are subject to PIT. A value or an 
amount that does not exceed the threshold per tax year is exempt as follows: 
 

[Table 11-1] Rates of Gift Tax 
 

Type of income Tax exemption Subject to PIT – 5%  
withholding tax 

Income from the transfer of 
ownership or possessory rights in 
immovable property without 
consideration by the parent to a 
legitimate child, excluding adopted 
children 

only for the portion not 
exceeding Baht 20,000,000 

the portion exceeding Baht 
20,000,000 

Income from maintenance or gifts 
from ascendants, descendants, or a 
spouse 

only for the portion not 
exceeding Baht 20,000,000 

the portion exceeding Baht 
20,000,000 

Income from maintenance under 
moral obligations or gifts received in a 

only for the portion not 
exceeding Baht 10,000,000 

the portion exceeding Baht 
10,000,000 



Doing Business in Thailand: Third Edition   Chapter 11 | Taxation 

Chandler MHM | 108 

Type of income Tax exemption Subject to PIT – 5%  
withholding tax 

ceremony or on occasions in 
accordance with customs and 
traditions from persons who are not 
ascendants, descendants, or a spouse 

 
Apart from the taxes and duties stated above, there are other taxes that may have an impact on doing 
business in Thailand, for example, property taxes (see details in Chapter 8 (Real Estate)) and signboard 
taxes.  
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CHAPTER 12 | EMPLOYMENT 
 
This chapter provides an overview of employment legislations in Thailand, the related government 
agencies, and labor courts. A discussion of matters of importance to foreign companies such as 
employment, dismissal, restructuring, labor organizations, labor disputes, and rules of employment 
conditions namely, wages, working hours, holidays, and leave are also included. We also include a brief 
overview of the regulations on foreign workers.  
 
(1) Overview 
 
A. Legal Definition of Employment  

 
The Labor Protection Act B.E. 2541 (1998) (and its amended versions) (the “Labor Protection Act”) 
and the Thai Civil and Commercial Code (the “CCC”) principally govern employment relationship 
between an employer and an employee. Under Thai labor law, an “Employment Agreement” is a 
written or verbal agreement that clearly states or explains that an employee agrees to perform 
work for an employer and an employer agrees to pay a wage for the time worked by the employee 
in return.  

 
Under the Thai legal framework, employment agreements are generally categorized into five types, 
as follows: 
 
(i) Employment of an Unspecified Duration  

 
 An “Employment Agreement of an Unspecified Duration” refers to a contract without a clearly 

specified end of the employment date. Contrary to fixed-term employment agreements 
discussed below, the employers of an employee under an unspecified duration employment 
agreement must provide notice of dismissal, severance pay, and paid unused leave upon the 
termination of employment at the rate prescribed by law. 
 

(ii) Fixed-Term Employment 
 

A “Fixed-Term Employment” refers to an employment agreement with a clearly stated term 
whereby it will end automatically upon the expiration of its term, and notice of dismissal is not 
necessary. Note that an employment contract where the employer is permitted to terminate 
such employment contract before the end of the term despite the term being clearly stated, 
is not be considered as “Fixed-Term Employment” according to the Supreme Court precedents. 

 
(iii) Seasonal Employment 

 
An employer does not have an obligation to provide severance pay for seasonal employment 
if the following conditions have been satisfied: 

 
1) The employment term is fixed and does not exceed two years; 
2) The nature of work is regarding special businesses that are not regular business activities 

of the employer or a regular transactions, temporary work with a specific term or based 
on the completion of assignment, or seasonal work; and 

3) The employer and employee have executed a written agreement in relation to the above 
items at the commencement of employment. 
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(iv) Probationary Employment 
 

Employment Agreements with a prescribed probationary period are deemed to be an 
employment agreement of an unspecified duration. Accordingly, if an employer does not wish 
to continue to employ an employee, the employer then has to follow steps for terminating an 
employment agreement of an unspecified duration. However, probationary employment in 
practice is not another type of employment per se. Rather, it is a term coined by the market to 
describe employees who are still on their probationary period.   

 
(v) Outsourced Workers 
 

A business operator is not responsible for the supervision and management of loaned workers 
or paying the wages of loaned workers, provided that if the nature of the work an outsourced 
workers engages in is the same as a worker who has a direct employment contract with the 
employer, the business operator is obliged to provide fair and non-discriminatory welfare and 
benefits to the outsourced workers.  

 
B. Labor Courts 

 
Labor courts are the only courts with jurisdiction over employment and labor matters. Regular 
district courts of first instance are unable to hear cases under the jurisdiction of labor courts. The 
central labor court is in Bangkok. Apart from the central labor court, there are nine regional labor 
courts having different jurisdictions throughout Thailand.  

 
Labor court judges are appointed from among judicial officials who have knowledge of 
employment problems and have significant experience in court proceedings. In addition, associate 
judges are appointed from among people on lists of representatives of employers and employees, 
and participate in deliberations and judgments. There must be an equal number of specialist 
judges and associate judges representing both employer(s) and employee(s). The proceedings 
conducted in a labor court are exempted from court’s fee. 
 

(2) Labor Conditions Agreements 
 
A. Work Rules 

 
Employers with ten or more employees are required to create work rules in Thai, announce them 
to the employees and display them in the workplace for employees to read no later than 15 days 
after the day the company reaches ten or more people. There is no legal requirement for 
submission of the work rules to the labor office.  
 

If the existence of a labor conditions agreement cannot be confirmed, the work rules will be 
deemed to be the labor conditions agreement. Consequently, employers cannot make 
modifications to work rules that disadvantage the employees without obtaining the approval or 
consent of the employees. 

 
B. Employment Agreements 

 
The law does not require a written employment agreement. However, in practice, written 
employment agreements are usually created in order to clarify the rights and obligations and to 
prescribe general work conditions, and anti-competition obligations between employers and 
employees.  
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(3) Wages and Allowances 
 
A. Outline 

 
“Wages” refers to the money that the employer pays to an employee in return for work performed 
during the hours, days, weeks, months, and other regular working hours prescribed in the 
employment agreement, payment for output of the employee during regular working hours, or 
the payment that an employee has the right to receive from the employer in accordance with the 
Labor Protection Act for work performed on a holiday or during leave. 

  
(i) Method of Payment 
 

The employer must pay all cash payments of the wage, overtime, holiday, holiday overtime 
pay, and other benefits related to employment in Thai Baht, except when the employee 
consents to another method of payment.  
 
The Labor Protection Act prescribes that interest on late payments of wages and the above 
allowances, etc., is 15% per annum. Furthermore, if an employer fails to pay these payments 
without reasonable grounds or intentionally, the employer has the obligation to pay an 
additional surcharge of the unpaid amount. 
 

(ii) Restrictions on Deductions 
 

Employers must not make deductions from the wages, overtime, holiday, or holiday overtime 
payments, except in the following cases: 

 
1) payment of the income tax that the employee is under an obligation to pay (withholding 

tax) and other payments prescribed by law;1 
2) labor union fees prescribed in the regulations of a labor union; 
3) payment of debt to savings cooperatives or cooperatives of the same nature as a savings 

cooperative, or debts for welfare for the sole benefit of the employee; 
4) guarantees prescribed by the Labor Protection Act or compensation for damages incurred 

by the employer due to an intentional or gross negligent act of an employee, with the 
employee’s approval; and 

5) employee contribution in accordance with an agreement regarding a contribution fund.2 
 

In addition, the above deduction amounts in items (2) to (5) must be not greater than 10% of 
the wages and not greater than 20% of the basic wage and overtime payment unless the 
employee’s written consent is obtained. 
 

(iii) Minimum Basic Wage 
 

The Wage Committee determines a minimum wage when necessary. Note that in Thailand, 
the minimum wage varies in each province. 
 
If an employer fails to comply with the payment of the minimum wage or skilled worker 
minimum wage, the employer may be subject to imprisonment for a term of six months or less 
or fine no more than Baht 100,000 or both. 

 

 
1  Equivalent to social insurance premiums and accident insurance, etc. 
2  Equivalent to a provident fund (retirement contribution fund). 
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(4) Working Hours, Rest Periods, and Holidays 
 
A. Working Hours 

 
In principle, working hours must not exceed eight hours per day and 48 hours per week. If the 
working hours are less than eight hours in one day, the employer and employee may agree to add 
the remaining time to the working hours of another work day. However, note that the working 
hours mentioned above may be different for some types of works, subject to subordinated laws 
prescribed by the Ministry of Labor.  

 
B. Rest Periods 

 
In principle, employers must grant employees at least a one-hour rest period per one work day 
after no more than five consecutive hours of work.  
 
In addition, if overtime work continues for more than two hours after regular work, the employer 
must grant an employee at least a 20-minute rest period prior to the beginning of overtime work. 
If it is necessary, an employee may continue work due to the nature and circumstances of the work 
and the employee approves, or in the case of an emergency. 
 

C. Holidays 
 

In principle, employers may not require employees to work on holidays. If an employer requires 
an employee to work on holidays, it must be a case where the nature or condition of the work 
needs continuous performance, a break from work would obstruct the performance of work due 
to the nature of the work or in case of an emergency, and to the extent necessary. In addition, 
employers may require an employee to work on a holiday where the place of business is prescribed 
by the Labor Ministerial Regulations.  
 
Employers must grant employees at least one holiday per week and there must not be more than 
a six-day interval between holidays. Also, employers must determine 13 or more public holidays. 

 
D. Overtime Work and Work on Holidays 

 
It is generally necessary for an employer to obtain approval from an employee in order to require 
the employee to work overtime, to work on a holiday, or to work overtime on a holiday. Further, 
the employer may require the employee to work overtime only in limited circumstances or when 
prescribed by Labor Ministerial Regulations. 
 
The total overtime, holiday work, and holiday overtime work must not exceed legally permitted 
working hours (no more than 36 hours in one week).3 Furthermore, an employer may not require 
an employee to work overtime or work on a holiday if the work is prescribed by the Labor 
Ministerial Regulations as harmful to the health or the safety of the employee. 
 

E. Overtime Pay, Holiday Pay, and Holiday Overtime Pay 
 

An employer must pay employees in accordance with the above if the employer requires an 
employee to work overtime or on a holiday. See Table 12-1 for more details. 

 

 
3  Labor and Welfare Ministerial Regulation No. 3 in accordance with the Labor Protection Act. 
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[Table 12-1] Overtime Pay, Holiday Pay, and Holiday Overtime Pay 

Types of overtime pay and holiday work Additional payment amount  
(of the normal wage rate) 

Overtime work one and half times 
Holiday work (In cases of a salary such as a monthly salary) one time 

(In cases of a daily wage) two times 
Holiday overtime work three times 

 
 In certain cases, employees will not have the right to receive the above payments. 

 
(5) Leave 
 
A. Annual Paid Leave 

 
An employee who has worked continuously for one full year or more is entitled to receive annual 
paid leave of at least six work days or more for each year.  
 

B. Sick Leave 
 

An employee may take sick leave as long as he or she is actually sick. However, if an employee is 
absent for three or more consecutive days, the employer may require the employee to submit a 
medical certificate from a first-class medical practitioner or a government hospital. If the employee 
is unable to submit a medical certificate, the employee must provide an explanation to the 
employer. Wages must be provided for no more than 30 work days of sick leave per year. 

 
C. Sterilization Leave 

 
An employee may take sterilization leave if the employee submits a medical certificate from a first-
class medical practitioner that shows the required period of leave. Wages must be provided for all 
days of sterilization leave. 

 
D. Personal Leave 

 
Employees are entitled to at least three working days of personal leave per year. Personal leave is 
mainly granted for attending ceremonial functions such as weddings and funerals and visiting 
government offices. Employers are required to pay wages for personal leave for three days per 
year. 
 

E. Military Service Leave 
 

Employees may take military service leave in order to receive inspections, military training, or 
service according to the law related to military service. Thai men are required to undertake military 
service if selected by the lottery. Employers must pay wages for up to 60 days of military service 
leave per year. 

 
F. Professional Development Leave 

 
Employees may take professional development leave in order to receive training or develop skills 
in accordance with Labor Ministerial Regulations. 
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G. Maternity Leave 
 

Pregnant employees may take maternity leave for no more than 98 days per childbirth. The days 
of maternity leave includes leave days for pregnancy check-ups prior to delivery. The leave days 
during the maternity leave period include holidays during such leave period. Employers must pay 
wages for not less 45 days of the 98 days of maternity leave. 
 

H. Leave for the Activities of Labor Union Committee Members 
 

Employees who are members of a labor union may take paid leave to represent employees while 
they participate in negotiations, mediation, arbitration of labor disputes, and meetings designated 
by the government institutions. 

 
(6) Dismissal 
 
A. Meaning of “Dismissal”  

 
“Dismissal” means that the employer prevents the employee from continuing work and does not 
continue to pay wages to the employee, whether or not due to the expiration or termination of 
the employment agreement. Consequently, retirement is regarded as a dismissal, and forcing 
“voluntary resignation” may also be deemed to be a dismissal.  

 
B. Process of Termination 
 

In the case of employment of unspecified duration, the employer is suggested to provide notice of 
dismissal in writing of at least one full wage payment period in advance. In Thailand, if wages are 
paid monthly, a more extended notification period may be required but it should not be more than 
three months. Alternatively, an employee may be immediately dismissed without advance notice, 
in the following scenarios: 
 

(i) an employer may immediately dismiss an employee without waiting for the passing of one 
wage payment period by paying the wage for the period in advance; or 

(ii) if an employee commits a “serious misconduct” as stipulated in Section 119 of the Labor 
Protection Act or any acts under Section 583 of the CCC. 
 

C. Severance Pay 
 

(i) Necessity of Severance Pay 
 

Employers must pay a severance pay, which is calculated by an  amount for the number of 
prescribed days as a final wage per the period of continuous employment by the employee 
(“Severance Pay”) at the time of the termination of employment.  
 
Note that employers must provide the Severance Pay, even if a fixed-term employment 
contract expires at the end of its term, given that an employment period of 120 days has 
elapsed (please see Table 12-2 below). However, if an employee voluntarily resigns, or in 
other exceptional cases (e.g., serious misconduct), the employer is not required to provide 
severance pay.  
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(ii) Calculation of Severance Pay 
 

The period of continuous employment includes holidays, leave, and days taken off with the 
permission of or by the order of the employer.  

 
Specific amounts of severance pay are calculated according to the following criteria. 

 
[Table 12-2] Rates of Severance Pay 

 
Period of continuous employment Severance pay (based on last wage payment) 

120 days or more – less than 1 year 30 days of wages 
1 year or more – less than 3 years 90 days of wages 
3 years or more – less than 6 years 180 days of wages 
6 years or more – less than 10 years 240 days of wages 
10 years or more – less than 20 years  300 days of wages 
20 years or more 400 days of wages 

 
(iii) Special Severance Pay 

 
a. Compensation for Employees who Choose to Discontinue Their Employment Due to 

Relocation of the Place of Business 
 

When an employer relocates its place of business, the employer must post a notification 
informing the employees in advance for at least 30 days before the relocation date. If the 
employer fails to post the notification of relocation, the employer must pay a special 
severance pay in lieu of advance notice equivalent to 30 days of wages.  
 
On the other hand, if an employee does not wish to relocate to the new workplace due to 
material affects on the employee or his family, the employee must provide written 
notification to the employer within 30 days of the date of posting such notification, or 
within 30 days from the employer’s relocation date if the employer fails to post the 
notification of relocation, as the case may be. The employer must pay the employee 
special severance pay.  
 

b. Compensation for Dismissal Due to New Machinery or Technology 
 
If an employer dismisses an employee on the grounds that it is necessary to reduce the 
number of employees due to a change of the organization, production process or method 
of providing services resulting from new machinery or technology, the employer is 
required to issue a notification of termination of employment to the labor inspector and 
the relevant employee at least 60 days in advance. If the employer fails to notify the 
termination of employment in advance within the prescribed period, the employer must 
pay a special severance pay in lieu of an advance notice. An additional special severance 
pay may applied to an employee who has worked for a continuous period of over six years.  
 

D. Restrictions Imposed by the Labor Court on Unfair Dismissal 
 

If a labor court determines that the dismissal of an employee is unfair, the court may order the 
employer to reinstate the employee at the same pay level. However, if a labor court determines 
that an employer and an employee cannot cooperate and continue to work, the court may order 
the employer to pay damages for unfair dismissal.  
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(7) Succession of Employees in relations to Business Reorganization  
 

A. Business Transfer 
 

Employers may transfer an employee to a third party only with the consent of the employee. If the 
employees do not give their consent, the former employment agreements between the employer 
and employees will continue.  

 
B. Amalgamation 

 
In a case that an amalgamation that will cause employees to become employees of a newly 
established company, the newly established company must obtain consent from the employees 
whereby the employees will continue to retain the rights held under the previous employer, and 
the new employer will assume the rights and obligations held by the employees.  

 
(8) Labor Organizations 
 
A. Labor Unions 

 
A labor union must be comprised of ten or more founding workers. It can become a juristic person 
after the creation of a constitution and registration with the Ministry of Labor. The founding 
members must be employees of the same employer or employees who work in the same industry,  
a person of legal age, and of a Thai nationality.  
 

B. Employee Committee 
 

An employee committee may be established in a place of business with 50 or more employees as 
the representative to regularly discuss matters such as welfare, work rules, complaints by 
employees, etc., with the employer. Note that in the case a labor union is established, a committee 
of the labor union is practically appointed simultaneously as a member of the employee 
committee to benefit from protection from not being dismissed under the Labor Relations Act, B.E. 
2518 (1975) (the “Labor Relations Act”). 

 
C. Welfare Committee 

 
A place of business with 50 employees or more must establish a welfare committee. The welfare 
committee will regularly discuss and monitor matters related to welfare and benefits with the 
employers. The Labor Protection Act provided that if the employee committee in item B. above 
exists in a place of business, that committee must act as the welfare committee.  

 
(9) Procedures for Industrial Disputes 

 
The Labor Relations Act approves lock-outs and strikes as a method of resolving industrial disputes. To 
legally lock out the employees or call a strike, the employer or employees must follow the procedures 
for submission of a demand under the Labor Relations Act until such demand evolves into an 
unconcluded labor dispute.  
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(10) Foreign Workers    
 
A. Prohibited types of work for foreign nationals 

 
Foreign nationals are prohibited from working in 39 types of work in accordance with the Royal 
Decree Proscribing Works Related to Occupation and Profession in Which an Alien Is Prohibited to 
Engage, B.E. 2522 (1979) including, for example, accounting or auditing or other accounting 
businesses (excluding extraordinary internal auditing), brokerage or agency work (excluding 
brokerage or agency work in international trade), construction supervision or advice regarding civil 
engineering (excluding specialized work), construction management or advice regarding 
architectural work, office or secretarial work, legal or litigation services (excluding (a) arbitrator 
and (b) counsel or representative of a party to arbitral proceedings provided that the applicable 
laws for such arbitral proceedings is not Thai laws, or the arbitral award enforcement or execution 
of such arbitral proceedings in Thailand is not required). 
 

B. Outline of Work Visas and Work Permits for Foreign Nationals 
 

Foreign nationals are required to obtain a work visa from a Thai diplomatic mission outside of 
Thailand and then apply for a work permit from the Department of Employment, the Ministry of 
Labor, in order to work in Thailand. The criteria for issuing work permits are determined in 
accordance with the regulations of the Department of Employment under the Ministry of Labor. 
Although it depends on factors such as the type of employer, in principle, if the employer is a 
juristic person established in Thailand, the juristic person must have at least Baht 2,000,000 in 
paid-in capital per foreign national.   
 

Furthermore, in principle, in order for a foreign national to renew a work visa at the Immigration 
Bureau, Royal Thai Police, the employer must have at least four Thai employees for every foreign 
employee, the foreign employee must receive a specific wage, and must satisfy other criteria.  
 
The capital requirement and requirement for employment of Thai nationals no longer applies if 
the Board of Investment of Thailand’s investment recommendation is granted. If a foreign national 
works without a work permit, the foreign national is liable for a term of imprisonment of up to five 
years or a fine of Baht 2,000 to Baht 100,000, or both. In addition, the employer is liable for a fine 
of Baht 10,000 to Baht 100,000 for each foreign worker. 

 
C. Meaning of “Work” 

 
Although the word “work” is not defined in the Foreign Workers Decree, the Department of 
Employment and the Council of State have given the opinion to define that working is comprised 
of the following characteristics: 
 
(i) the performance has been done in Thailand using physical force or knowledge; and 
(ii) the performance decreases demand for labor on the domestic labor market. 

 
In March 2015, Ministry of Labor issued a law prescribing the following acts are not “work activities” 
for the purpose of the foreigners. Foreign nationals do not need to obtain a work visa or work 
permit to conduct certain activities such as, attending conferences or seminars, attending 
meetings of the board of directors, attending company visits or trade negotiations, etc. 
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D. Notification of Emergency Work 
 

If a foreign national is required to perform necessary and emergency work in accordance with the 
Immigration Act, B.E. 2522 (1979) for no more than 15 days while staying in Thailand, the foreign 
national will not be required to obtain a work permit if the foreign national submits an Emergency 
Work Notification to the Department of Employment and receives an acceptance stamp. 

 
 

Co-authors: 
Chisako Takaya, Co-managing Partner – chisako.takaya@mhm-global.com  

Hidetomo Futami, Counsel – hidetomo.futami@mhm-global.com  
Ratthai Kamolwarin, Senior Associate – ratthai.k@mhm-global.com 

Supheemon Vajakij, Associate – supheemon.v@mhm-global.com 
Warayut Klamkaew, Associate – warayut.k@mhm-global.com 

 
 

mailto:ratthai.k@mhm-global.com
mailto:kiratika.p@%20mhm-global.com
mailto:kiratika.p@%20mhm-global.com


Chapter 13

P E R S O N A L  D A T A  

P R O T E C T I O N



Doing Business in Thailand: Third Edition 
 

Chandler MHM | 121   

CHAPTER 13 | PERSONAL DATA PROTECTION 
 
This chapter will discuss and provide basic background information on the Personal Data Protection 
Act, B.E. 2562 (2019) (the “PDPA”), which was due to come into full effect in May 2020. However, the 
Royal Decree on the Organizations and Businesses of which Personal Data Controllers are Exempted 
from the Applicability of the Personal Data Protection Act, B.E. 2562 (2019), B.E. 2563 (2020) and its 
amendment (the “Royal Decree”), were issued to postpone the enforcement until 31 May 2022. 
During the postponement period, the main provisions of the PDPA including Chapter 2 (Personal Data 
Protection), Chapter 3 (Use or Disclosure of Personal Data), and Chapter 7 (Punishment) will not be 
enforced with all Personal Data Controllers in 19 business industries and three groups of organizations. 
Those business industries and organizations cover most types of businesses in Thailand, government 
agencies, foreign government agencies and international organizations, foundations, associations, 
religious organizations, and non-profits organizations. The PDPA is expected to be fully enforced for all 
Personal Data Controllers on 1 June 2022. Legally speaking, this Royal Decree does not provide 
postponement of enforcement for Personal Data Processors. Therefore, Personal Data Processors 
should perform their duties and obligations as prescribed in PDPA, such as providing security measures 
for prevention of loss of Personal Data.  
  
(1) Overview of Historical Practices and Legislation 
 
Protection of personal data and privacy has long been a heated topic in Thailand. Personal data that is 
commercially useful is often gathered, processed, stored, sold, and transferred without justification, 
knowledge, or consent of the person who owns such data. This legally unsupported use of data covers 
the most basic of commercially usable data such as names and phone numbers, to other more sensitive 
data such as health information. Most breaches were committed when commercializing data to, for 
example, enable cold calls or to facilitate targeted marketing or general market analysis, but some 
breaches were committed without any malfeasant intentions, such as useless and perpetual storage 
of personal data. In the past, any breach of personal data would rely on tort law in the Thai Civil and 
Commercial Code, which contains a catch-all provision that prohibits and penalizes wrongful acts in 
general. In this sense, a breach involving personal data, whether protection or privacy, has been 
treated as a simple tort.  
 
Due to the nature of the law, the vast majority of people would simply not pursue a claim because any 
pursuit is time-consuming (both inside and outside of a court), costly (cost of court case-filing fees and 
lawyer fees), and the possible benefits to be reaped from the justice system would be very minimal 
and far outweighed by the costs as the Thai justice system only affords actual damages to cases of tort. 
The practical implication of this has been the enabling of the private sector and government to 
continue using people’s data without any fear of repercussions. However, the PDPA will bring 
significant changes to such domestic practices. The PDPA, which is mainly based on the General Data 
Protection Regulation of the European Union (the “GDPR”), will create obligations on the private 
sector and government (both Personal Data Controllers and Personal Data Processors), especially on 
burden of proof. The private sector and government must prove that they meet the requirements 
under the PDPA for all types of treatment of personal data. The PDPA will establish a supervising 
authority (i.e., the Personal Data Protection Commission (the “PDPC”) and the Office of the PDPC) to 
regulate operators.   

 
(2) Current Legislation 

 
The PDPA was enacted on 27 May 2019. A one-year transition period was granted to the private sector 
and government to prepare themselves to comply with the key provisions of the PDPA. Even though 
two Royal Decrees were announced in 2021 to postpone the enforcement of the main provisions in 
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PDPA for the Personal Data Controllers in certain business industries and organizations, the PDPA’s 
effectiveness for Personal Data Controllers are still in force. Personal Data Controllers are required to 
provide data security measures as prescribed by the Ministry of Digital Economy and Society (the 
“MDES”) (i.e., access control measure) during the postponement period. Under the PDPA, several 
subordinate laws are being prepared although none has been issued by the time of this book’s 
publication.   
 
On February and June 2021, the Office of the PDPC arranged unofficial public hearing sessions for 
subordinate laws, including rules and procedures for obtaining consent from data subjects, 
appropriate measures for the processing of sensitive data, rules and protective policies for the transfer 
of personal data outside of Thailand, preparation of records for processing personal data, security 
measures for processing of personal data, criteria regarding the type or size of Personal Data 
Controllers or amount of data processed that is required to appoint a data protection officer, the 
qualifications of data protection officers, etc. 

 
A. Applicability 

 
As a general principle, the PDPA will apply to both the private and government sectors (except for 
certain organizations specified in the PDPA) that deal in any way with data of natural persons. The 
PDPA, however, will not apply to six types of data treatment, as follows:     

 
(i) collection, use, or disclosure of personal data of persons who collect personal data for 

personal benefits or for their family activities;  
(ii) operations of government agencies having a duty to preserve state security, including fiscal 

security or public security, as well as duties relating to anti-money laundering, forensic 
science, or cyber security;  

(iii) actions of persons or juristic persons who use or disclose personal data collected specifically 
for mass communications activities, artwork, or literary work in accordance with the 
professional code of conduct or for the public interest;   

(iv) actions of the House of Representatives, the Senate, and the Parliament, including 
commissions appointed by these bodies, which collect, use, or disclose personal data for the 
purpose of making deliberations under their duties and powers;  

(v) consideration of the courts and performance by officers in legal proceedings, legal execution, 
and deposits of property, including implementation of the criminal judicial processes; and 

(vi) actions of the National Credit Bureau Company Limited and its members under the law on 
operation of credit information businesses.    
 

B. Regulations 
 

Broadly speaking, the PDPA provides for three main areas of regulations: (i) the basis under which 
personal data is processed and treated; (ii) rights of a data subject; and (iii) security measures.   
 
Under the PDPA, there are three main definitions, as follows: 
 
• “Personal Data” means any data which, by itself or in combination with other data, can be 

used to trace back to an individual, meaning virtually all and each piece of personal data is 
“Personal Data” as recognized by the PDPA; 

• “Personal Data Controller” means any entity which has the power to decide how to treat 
Personal Data; and 

• “Personal Data Processor” means any entity which treats Personal Data pursuant to 
instructions of the Personal Data Controller.  
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(i) Basis of Treatment 
 

The PDPA dissects Personal Data into two types: (i) ordinary data (such as names, addresses, 
phone numbers, email addresses, etc.); and (ii) sensitive data (ethnicity, race, philosophical 
beliefs, religious beliefs, socio-political beliefs and affiliations, relationships with labor unions, 
criminal records, diseases and medical conditions, biometrics and DNA, sexual preference, 
etc.), both of which may be treated under different sets of bases.    
 
Like other data protection regulations in other countries, the PDPA provides for a set of lawful 
bases under which treatment of ordinary data can occur, which are as follows:  
 
1) via consent of the data subjects; 
2) for the achievement of purposes relating to preparation of historical documents or 

archives in the public interest or relating to study, research, or statistics for which an 
appropriate protection standard is used to protect the rights and liberties of the data 
subjects as prescribed and announced by the PDPC;  

3) for prevention of danger to life, body, or health of persons;  
4) for performance under a contract to which the data subject is a party, or for proceedings 

with the data subject’s request before entering into such contracts;  
5) for performance of a Personal Data Controller’s duty for the public interest or as required 

by the state;  
6) under a legitimate interest of a Personal Data Controller, another person or juristic 

person, unless such interest is less important than the basic rights in the Personal Data of 
the data subject; and 

7) for Personal Data Controller’s compliance with law. 
 
From the list, the four most important and often used lawful bases to process personal data 
are: (i) consent; (ii) contractual performance; (iii) legitimate interests; and (iv) compliance with 
laws. Additional explanations for items (i) – (iii) are as follows: 
 
a. Consent 

 
Consent in general must be clear and in written, electronic, or other unequivocal manners, 
and different objectives should be separated to ease understanding of the data subjects. 
Consent must also provide other information to allow the data subjects to carefully 
consider whether their consent should be given to the Personal Data Controller, such as 
rights of data subjects, contact information, retention period, etc. Note that consent must 
not be lumped in with information gathered via a contractual performance basis.   
 

b. Contractual Performance / Entering into a Contract  
 
The most important principle to remember is that all items of Personal Data given under 
this basis must be absolutely necessary for the performance of a contract / entering into 
a contract. If a piece of data is not needed for performance of / entering into a contract, 
then it cannot be lumped into this basis and must, by itself, find its own basis.   
 

c. Legitimate Interests 
 
Legitimate interests of the Personal Data Controller must always be weighed against 
fundamental rights of the data subjects over such Personal Data. There is no official 
guideline under the PDPA as to a mechanism for weighing such interests, or to what extent 
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a Personal Data Controller can trust their own judgment. Therefore, it is recommended 
that the surrounding circumstances for a single use of data under this basis be thoroughly 
considered before an operator decides to proceed with this treatment. Any miscalculation 
will mean treatment of data without a proper lawful basis, rendering the operator liable 
to penalties under the PDPA. 

 
Like other data protection regulations in other countries, the PDPA provides for a set of bases 
under which treatment of sensitive data can occur. These bases, although different from bases 
for ordinary data, have, in large part, been derived from the same fundamentals. The bases 
are as follows: 
 
1) via express consent of the data subjects; 
2) for prevention of danger to life, body or health of persons, for which the data subject 

cannot give his/her consent; 
3) for conducting legitimate activities with appropriate protections by a foundation, 

association, or non-profit organization having a purpose relating to politics, religion, 
philosophy or a labor union for its members, former members, or persons with regular 
contact with the entity, without disclosure of such Personal Data outside the entity;  

4) if sensitive data has already been disclosed to the public with the express consent of the 
data subject;  

5) under necessity to establish a right of claim under law, comply with or exercise a legal 
right of claim, or raise as defense for a legal right of claim; and 

6) under necessity to comply with laws to ensure achievement of the purposes relating to 
public health, occupational health, social security, scientific study, etc.  

 
Treatment of sensitive Personal Data by commercial operators will most likely come via 
express consent, with that basis being the most common in day-to-day operations.  
 

(ii) Rights of Data Subjects 
 
The PDPA provides for an extensive list of rights of data subjects, many of which can be 
universally invoked while others can be used under certain circumstances. The rights are as 
follows:  
 
1) to have access to the stored Personal Data; 
2) to ask for usable copies of the Personal Data; 
3) to ask for disclosure of how Personal Data has come to be collected; 
4) to object to the collection, use, and disclosure of Personal Data; 
5) to request for the deletion or destruction of Personal Data in storage of the Personal Data 

Controller; 
6) to ask for suspension of the collection, use, and disclosure of Personal Data; and 
7) to revoke any consent previously given to the Personal Data Controller. 
 
The rights outlined above are not always absolute, as the Personal Data Controller may have 
ability to argue against such requests, depending on specific facts of such case, such as: 
 
1) there is on-going contractual performance, and such request may obstruct such 

performance; 
2) the law stipulates otherwise, that the Personal Data Controller must continue such 

treatment of data; and 
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3) the Personal Data Controller has legitimate interests that outweighs the fundamental 
rights of the data subjects over such Personal Data. 

 
(iii) Security Measures 

 
The PDPA provides a blanket requirement to both Personal Data Controllers and Personal Data 
Processors to treat Personal Data in appropriate manners, which materially include well-
organized safe keeping of data, safe storage (physical and electronic), automatic deletion of 
data, etc. Although safety is of the utmost concern, the PDPA itself does not provide any 
specific guidelines, and currently there are no details of what characteristics safe storage must 
have. However, based on discussions within the industry, operators must abide by at least the 
prevailing industrial standards used by most entities in the industry, such standards must be 
appropriate in terms of cost and utility and fit the type of data the operator is possessing, and 
the operator’s general and financial position and threat of loss and leakage of data in its 
possession. It has also been suggested that pseudonymization and anonymization will, in any 
case, afford additional protection against and safety from unintended and intentional leakage.   
 
After the Royal Decree came to force, the MDES issued a notification in the Government 
Gazette prescribing minimum data security standards (i.e., administrative safeguards, 
technical safeguards, and physical safeguards for access control) for personal data under the 
PDPA. The notification is effective during the extended transition period (i.e., within 31 May 
2022). The summary of data security standards under this notification are as follows: 
 
1) access control must be implemented over personal data, and devices for processing 

personal data; 
2) the operator must provide a system for designation of permission and access rights over 

personal data; 
3) user access management must be in place to control access to personal data, thus it can 

be accessed by authorized persons only; 
4) there must be a system for designation of user responsibilities to prevent unauthorized 

data processing activities; and  
5) the monitoring records relating to past access, alteration, deletion, or transfer of personal 

data should be implemented. 
 

In addition, Personal Data Controllers must communicate with their personnel, employees, 
and relevant persons about the above security measures and build awareness of the necessity 
of personal data protection. 
 

(3) Penalties for Violations under the PDPA 
 
A. Civil Breach 
 

A damaged data subject may bring a civil suit against a Personal Data Controller and/or Personal 
Data Processor who has/have wronged him/her. The PDPA expressly allows the court to award 
punitive damages, which is generally rare in Thailand, and which shall not exceed two times the 
actual damages, in case the court believes the breach is severe. 

 
B. Criminal Breach 
 

Regardless of the civil case as outlined above, the authority may pursue a criminal case against 
any commercial operator who has breached the PDPA.   
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Any use or disclosure of sensitive data without consent and which has caused damage to the data 
subject carries penalties of imprisonment of up to six months or a fine of up to Baht 500,000, or 
both. However, any use or disclosure, if undertaken for undue benefit of the commercial operator, 
will double the above-stated maximum imprisonment duration and fine amount. 
 

C. Administrative Breach 
 

Regardless of a civil case as outlined above, the authority may pursue an administrative case 
against any commercial operator who has undertaken a wrongful act under the PDPA. Besides the 
criminal provisions as outlined above, any other breach of the PDPA will bring penalties in term of 
administrative fines of up to Baht 5,000,000 for the most serious of the breaches. 
 

(4) Data Protection Officer 
 
The PDPA recognizes that there may be a need for many organizations to have a data protection 
officer, or multiple in the case of high complexity or a large volume of work. This position, although 
existing under the PDPA, is not yet mandatory as there is no supplementary regulation to provide 
guidelines as to what kind of commercial operators (or other types of entities) need to have a data 
protection officer. The supplementary regulation is expected that possession of certain characteristics 
may require organizations to have a data protection officer, such as routine dealing with sensitive 
data, and dealing with large-scale processing of Personal Data. According to an unofficial public 
hearing on the first set of supplementary regulations under the PDPA held by the Office of the 
Permanent Secretary of the Ministry of Digital Economy and Society during 15 – 18 February 2021, 
large-scale processing may include the processing of Personal Data of 50,000 data subjects or sensitive 
data of 5,000 data subjects during any 12-month period. 
 
In line with other jurisdictions, data protection officers must be independent and will report directly 
to the top of the management in each organization, thus reducing structural inefficiencies that may 
result in mistreatment of or delayed performance over personal data. The data protection officer is 
also at the front line to deal with any leakage or mistreatment, complaints from data subjects, and 
liaise with the state officers. 
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CHAPTER 14 | TRADE COMPETITION 
 
This chapter discusses and provides a basic background of and primary regulations for trade 
competition in Thailand, including three main umbrella categories of conduct that are regulated, 
namely mergers, cartels, and abuse of others.   
  
(1) Previous Legislation 
 
The Trade Competition Act, B.E. 2542 (1999) (the “Old Act”) was enacted in 1999 and was superseded 
in October 2017. The new Trade Competition Act, B.E. 2560 (2017) (the “Trade Competition Act”) has 
been in force since 2 July 2017. This Trade Competition Act supersedes the Old Act in its entirety. The 
Trade Competition Act, however, is conceptually very similar to the Old Act, with some of the contents 
modified to provide clearer guidelines as to what can and cannot be undertaken. As a result of 
enhanced clarity, actual enforcement has become increasingly possible under the Trade Competition 
Act, compared to the Old Act.    
 
(2) Current Legislation 

 
A. Applicability 

 
As a general principle, the Trade Competition Act will apply to all persons and juristic entities that 
operate businesses, whether as a manufacturer, distributor, importer, or retailer, and for goods 
and/or services. However, the Trade Competition Act will not apply to domestic governments at 
any level, or agricultural or communal cooperatives.   

 
B. Regulations 

 
Very similar to the Old Act, the Trade Competition Act provides regulations covering five main 
areas of market activities and behaviors. The details are outlined below.   
 
(i) Dominant Players 
 

The Trade Competition Act outlines some prohibitions and restrictions specifically designed 
for large and powerful operators in a market. These prohibitions and restrictions are not 
applicable to other smaller players in that market.   

 
Under this section, no operator (who is a dominant player in a market by definition, as further 
outlined below) may: 
 
1) unfairly fix or maintain price levels for the purchase or sale of goods or services; 
2) impose unfair conditions requiring another operator who may be his business partner to 

limit services, production, purchases, or distribution of goods, or to limit the opportunity 
to choose to purchase or sell goods, to receive or provide services, and or to acquire credit 
from another operator; 

3) unreasonably suspend, reduce or limit services, production, purchasing, distribution, 
delivery or imports into Thailand, or to destroy or damage goods to reduce their volume 
or to be lower than market demand; or 

4) unreasonably interfere with the business operations of another person. 
 
Note that the terms “dominant player” and “market” are not defined in the Trade Competition 
Act but have been given characteristics under notifications issued by the Trade Competition 
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Commission (the “Commission”), which are in line with international norms.   
 

(ii) Merger Control 
 

The Trade Competition Act outlines the regulation of mergers between two businesses or 
entities. Under the Trade Competition Act, a business merger is broadly defined to include: 

 
1) a corporate amalgamation between two competitors; 
2) the acquisition of the whole or the part of an asset of another business in order to control 

its business administration policy, supervision, or management, pursuant to the guidelines 
prescribed and announced by the Commission; and 

3) direct or indirect acquisition of all or a portion of shares of another business in order to 
control its business administration policy, supervision, or management, pursuant to the 
guidelines prescribed and announced by the Commission. 

 
Under the Trade Competition Act, the level of scrutiny and regulation against a merger 
between two businesses depends on the result of the merger. If the contemplated merger 
between the two businesses results in the new business operation being classified as a 
“dominant player”, then the merging parties need prior approval from the Commission before 
proceeding with the merger. In the case of an approval, the Commission may prescribe certain 
conditions for the businesses to abide by, such as specific business undertakings, timelines for 
mergers, etc.  
 
However, if the contemplated merger only results in a material reduction of competition in the 
market (pursuant to characteristics announced by the Commission), then the merging parties 
only need to notify the Commission of the results of the merger within seven days after the 
date of the unification, with no need for any pre-merger approval.  

 
Note that the regulations outlined above will not apply to any transaction between operators 
who are related via policy or corporate command/control pursuant to guidelines prescribed 
by the Commission. 

 
(iii) Cartel Regulations 

 
Under the Trade Competition Act, cartel activities, including vertical and horizontal collusions, 
are extensively covered, targeted, and regulated. Severe collusion between direct competitors 
in the same market may result in both a fine and imprisonment, while other types of collusion, 
including non-severe, same-market collusion, cross-market collusion, and vertical collusion 
may result in only a fine. 
 
For severe collusion, which carries imprisonment as a possible penalty, two operators who 
compete in the same market may not commit any act that resembles a monopoly, reduce 
competition, or restrict competition in a market in the following ways: 

 
1) directly or indirectly fixing purchase or sales prices or any commercial conditions in a way 

that affects the price of goods or services; 
2) colluding and agreeing to limit the volume of goods or services that each operator will 

produce, purchase, distribute, or provide; 
3) colluding and agreeing amongst themselves that one of them will win a bid or tender for 

goods or services, or to prevent one of them from submitting a bid or tender for goods or 
services; or 
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4) designating geographical areas for each operator to distribute or reduce distribution of or 
purchase goods or services in, or designating buyers or vendors from and to whom each 
operator can purchase or sell goods or services to, whereby other operators agree not to 
purchase or distribute such goods or services from and to such buyers or vendors. 

 
Note that the restrictions outlined above will not apply to an act between operators who are 
related via policy or corporate command/control pursuant to guidelines prescribed by the 
Commission. 
 
For other types of collusions, of which penalties are less severe when compared to those 
outlined above, two operators may not commit any act that resembles a monopoly, cause a 
reduction in competition, or restrict competition in any market in the following manners: 
 
1) directly or indirectly fixing purchase or sales prices or any commercial conditions in a way 

that affects the price of goods or services (between two operators who are not 
competitors in the same market); 

2) colluding and agreeing to limit the volume of goods or services that each operator will 
produce, purchase, distribute, or provide (between two operators who are not 
competitors in the same market); 

3) designating geographical areas for each operator to distribute or reduce distribution of or 
purchase of goods or services, or designating buyers or vendors from and to whom each 
operator can purchase or sell goods or services to, whereby other operators agree not to 
purchase or distribute such goods or services (between two operators who are not 
competitors in the same market); 

4) reducing the quality of goods or services below the previous level; 
5) appointing or designating any person to be the sole distributor or provider of the same 

kind or category of goods or services; 
6) fixing conditions or practices governing the purchase or distribution of goods or services 

for themselves to abide by; or 
7) colluding or agreeing between themselves in various other ways as prescribed by the 

Commission. 
 

Furthermore, the prohibitions outlined above will, somewhat like the exceptions for severe 
collusion, not apply to: 

 
1) an act between operators who are related via policy or corporate command/controls 

pursuant to guidelines prescribed by the Commission; 
2) an agreement between operators with the objective to develop production, distribution 

of goods, and the promotion of technical or economic developments; 
3) an agreement between operators with different positions, whereby one operator is a 

licensor of goods or services, trademarks, operation methods, or operational supports, 
while the other operator is a licensee with a duty to pay royalty or fees, or to provide any 
other compensation as provided in the agreement; and 

4) any type of agreement or business model as prescribed by the Commission. 
 

(iv) Catch-All Interference 
 

The prohibitions regarding dominant players, mergers, and cartel activities are extensive. 
Nevertheless, the state has provided one additional set of prohibitions that serves as a catch-
all provision to prohibit any unfair interference and meddling by one operator against another 
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operator. This section states that no operator may do any act that causes damage to another 
operator in the following manners: 

 
1) unfairly preventing/obstructing operation of another operator; 
2) unfairly utilizing its market power or higher bargaining power; 
3) prescribing commercial conditions which unfairly limit or obstruct operations of another 

operator; or 
4) acting in any other manner as prescribed by the Commission. 

 
Note that these prohibitions have been, and will be, augmented by follow-up supplementary 
regulations as announced, or to soon be announced, by the Office of Trade Competition 
Commission. 

 
(v) Cross-Border Activities 

 
As well as prescribing actions and behaviors that are prohibited among the operators in 
Thailand, the Trade Competition Act also reaches slightly beyond its original jurisdiction to 
prohibit some cross-border activities. Under this section, no domestic operator may 
unreasonably enter into a transaction or agreement with a foreign operator if such transaction 
or agreement creates a monopoly or an unfair limitation in trade, and/or severely affect the 
economy and benefits of consumers.   
 

(3) Penalties for Violations of the Trade Competition Act 
 
A. Criminal Breach 
 

Any breach regarding a dominant player misconduct or a severe cartel will render the offender 
liable to imprisonment for up to two years or a fine of not exceeding 10% of the income from the 
year during which the breach has occurred, or both.   
 
Note that in cases where the offender of a criminal provision is a juristic person (such as a 
company), if the criminal offense of such juristic person was pursuant to any instruction or act of 
a director, a manager, or a person responsible for the operation of such a juristic person, or if such 
criminal offense was undertaken because a director, a manager, or a person with authority 
omitted to provide instruction, such director, manager, or person will be liable to the penalties as 
prescribed above.   

 
B. Administrative Breach 
 

In an event of a merger resulting in a material reduction of competition in the market and the 
merging parties fail to notify the Commission of the results of the merger within seven days after 
the date of the merger, then the merging parties are liable for a fixed fine of not exceeding Baht 
200,000 and a daily fine not exceeding Baht 10,000 for the period during which the breach 
continues. 
 
In an event of a merger resulting in a “dominant player”, and the merging parties fail to seek and 
obtain the prior approval from the Commission, the merging parties are liable for a fine of not 
exceeding 0.5% of the value of the merged businesses. Furthermore, the Commission may 
prescribe other orders against the merged business.   
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Any breach under other sections as outlined above will render the offender liable for a fine of up 
to 10% of their total income from the year in which the breach occurred.   
 
Note that in the case where the offender of the administrative provision is a juristic person (such 
as a company), if the administrative offence of such juristic person was pursuant to any instruction 
or act of a director, a manager, or a person responsible for the operation of such juristic person, 
or if such administrative offense was undertaken because a director, a manager, or a person with 
authority omitted to provide instruction, such director, manager, or person will be liable to the 
penalties as described above.   

 
C. Exemption and Approval 
 

As a general principle, any operator suspecting that it may breach any provision of any section 
outlined above, except for that regarding merger, is encouraged to contact the Commission to 
initiate determination and obtain prior approval. The cost for consultation is Baht 50,000 per 
instance.  
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CHAPTER 15 | ANTI-CORRUPTION AND BRIBERY 
 
This chapter discusses anti-corruption and bribery legislation and practices in Thailand as an important 
component of general corporate regulatory compliance. In addition, it also discusses the rules on 
penalties for bribery, other areas of anti-corruption, and good governance in general. 
 
(1) Background  
 
According to the Corruption Perceptions Index by Transparency International, a non-governmental 
organization, Thailand came in at 99 out of 180 countries for 2018 ranking, 101st in 2019 and dropped 
further to 104th for 2020, raising concerns from the public that despite having a supposedly improved 
version of anti-corruption legislations, the practical effects of the law have yet to be realized. A number 
of Thai authorities have attempted to deal with the situation by moving available services to online 
platforms to reduce in-person contact. However, some authorities continue to rely heavily on the 
officials’ discretion, meaning corruption may still be present in certain areas. 
 
(2) Key Legislation  
 
The basic law on bribery was prescribed in the Penal Code which covers offering and accepting bribes 
including the role of an intermediary.  
 
On 22 July 2018, the Act Supplementing the Constitution Relating to the Prevention and Suppression 
of Corruption, B.E. 2561 (2018) (the “Anti-Corruption Act”) came into force, replacing the Act 
Supplementing the Constitution Relating to the Prevention and Suppression of Corruption, B.E. 2542 
(1999). The main government authority enforcing the Anti-Corruption Act is the National Anti-
Corruption Commission (the "NACC"). 
 
Other laws related to anti-corruption include the Act on Offences Relating to the Submission of Bids 
to State Agencies, B.E. 2542 (1999) and the Act on Offences Committed by Officials of State 
Organizations or Agencies, B.E. 2502 (1959).  
  
(3) Outline of the Anti-Bribery System for State Officials 
 
In Thailand, the basic bodies of law on the prevention of bribes to state officials are the Anti-Corruption 
Act, which provides for similar penalties as the basic Penal Code, and the Act on Offenses Relating to 
the Submission of Bids to State Agencies, which also prohibits bribery related to bids to state agencies.  
 
A. Elements of Offense of Bribery of State Officials 
 

Similar to the Penal Code, the Anti-Corruption Act prohibits anyone from providing gifts or benefits, 
soliciting to provide gifts or benefits, or agreeing to provide gifts or benefits to state officials in 
order to solicit an act, omission, or delay in contravention of their duties. 
 
There is no definition of “state official” under the Penal Code, while the Supreme Court has held 
and defined that a state official means a person who the Thai government appoints to perform 
governmental functions whether that person is employed on a regular or non-regular basis, 
regardless of whether such person is a Thai national. According to the Anti-Corruption Act, the 
term “state official” means all state officials across the board, including national, provincial and 
municipal officials and even includes personnel performing functions for state enterprises, local 
administrators and members of a local assembly, but does not include a person holding a political 
position, a judge of a constitutional court, a person holding a position in an independent 
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organization and a member of the board of NACC.  
 
The Penal Code and the Anti-Corruption Act prescribe penalties for bribing officers in general, 
while a particular section of the Penal Code imposes heavier statutory penalties for bribing judicial 
officers. 
 

B. Cases Exempted from the Application of Offenses Regarding the Bribery of State Officials 
 

On 13 March 2020, the Royal Thai Government Gazette published the Notification of the Office of 
National Counter Corruption Commission Concerning the Provisions of the Acceptance of Property 
or Any Other Benefit on Ethical Basis by State Officials, B.E. 2563 (2020) (the “Notification”), 
superseding the previous notification, which had been in effect since 2000. The principle of the 
acceptance of gifts remains the same. Therefore, providing property as a gift or benefit to the state 
official is allowed under Thai laws if such gift or benefit given meets the criteria under the 
Notification. The Notification is generally used as a reference for determining whether or not to 
pursue charges. 

 
The following criteria must be met for a state official to accept benefits as a social convention or 
custom: 

 
(i) if benefits not exceeding Baht 3,000 in value are received from a person other than a family 

member (if the value is more than Baht 3,000, it must be reported to a superior and approved); 
and 

(ii) if benefits are considered to be a gift to an ordinary person. 
 
The Notification removes the exemption for receiving a gift from a family member. The 
interpretation of whether a gift from a family member is still considered as benefits as a social 
convention or custom would depend on the NACC’s discretion. 

 
C.  Bribes from Foreign Juristic Persons and Individuals, Bribes to Foreign State Officials, and 

Providing Bribes in Foreign Countries 
 

If a foreign juristic person or individual bribes a Thai state official, the case will be treated as a 
criminal offense in the same manner as a juristic person or individual conducting the same act in 
Thailand. 

 
Under the Anti-Corruption Act, bribery of foreign state officials (people with a position in a foreign 
legislative, executive, administrative or judicial agency, or other people who work in a foreign 
government) or personnel at international institutions (people who work at international 
institutions or people who have been appointed by international institutions to act as 
representatives of such international institutions) is also prohibited. Furthermore, if a foreign 
juristic person or individual bribes a Thai state official in a country other than Thailand, the criminal 
offense of bribery is deemed to have been committed, and the penalties will be applicable in 
Thailand. 

 
D. Bribes and Rebates to Officers of Private Companies 
 

Currently, criminal penalties do not exist in Thailand for providing benefits to private juristic 
persons and individuals. However, it is necessary to note that there are other bodies of law with 
penalties which may apply, such as the Act on Offenses Relating to Submission of Bids to State 
Agencies and the Trade Competition Act, B.E. 2560 (2017), if a private citizen conducts bribery of 
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another entity’s personnel, bid-rigging, or any other type of unfair transactions. General tort law 
may also apply as bribery may be deemed as an inappropriate action conducted against another 
entity, whereby such entity’s personnel has been bribed and as a result made questionable 
decisions that otherwise would not have been made for or on behalf of the entity. The argument 
will ultimately rely on whether damages, a key component of a general tort offense, can be proven 
in court. 

 
(4)  Penalties and Other Sanctions for the Offense of Bribing a State Official 
 
A. Penalties and Sanctions for Individuals 

 
Penalties for individuals in the case of infringement of the Anti-Corruption Act, the Penal Code, 
and the Act on Offenses Relating to Submission of Bids to State Agencies, B.E. 2542 (1999) are 
listed below. 

 
(i) Infringement of the Anti-Corruption Act (bribing general state officials or members of 

parliament) (along the same line as the Penal Codes): No more than five years imprisonment 
and/or no more than a Baht 100,000 fine;  

(ii) Infringement of the Penal Code (bribing judicial officers): No more than seven years 
imprisonment and/or no more than a Baht 140,000 fine; and  

(iii) Infringement of the Act on Offenses Relating to Submission of Bids to State Agencies (bribing 
state officials concerning bidding process): From one year to five years imprisonment and/or 
fine amounting to half of the highest bid between the offending parties or the closing bid, 
whichever is the higher amount. 

 
B. Sanctions on Juristic Persons 

 
The court has ruled that if a representative of a juristic person conducted an act of bribery in order 
to benefit the juristic person within the authority of the representative, the juristic person and the 
representative would be prosecuted for bribing a state official. In such a case, the juristic person 
would be subject to pay a fine only, and the individual who conducted the act of bribery would be 
prosecuted as a co-defendant and possibly sentenced to a term of imprisonment.  
 
The Anti-Corruption Act provides penalties for juristic persons and clarifies the requirements and 
impacts. In other words, if an individual (not only director or employee of that juristic person, but 
also an agent and affiliate company regardless of whether having the power or authority to take 
an action) acts for the benefit of a juristic person and the juristic person fails to take the 
appropriate internal measures to prevent the illegal act, the juristic person will be subject to a fine 
amounting to one to two times the amount of the damage incurred or the benefit to the juristic 
person. The Anti-Corruption Act further stipulates that although a juristic person which operates 
business in Thailand is established under foreign laws, such person falls under the definition of a 
juristic person in this section. 

 
In January 2019, the NACC published the Guideline on Appropriate Internal Control Measures for 
Juristic Persons to Prevent Bribery of State Officials, Foreign Public Officials, and Agents of Public 
International Organizations (the "Guideline"). The Guideline includes a crucial provision that 
results in extinguishing corporate liability in the case of bribery by an employee committed without 
the employer's knowledge. This provision, however, will only apply if the entity has established 
comprehensive internal control measures according to the principles set out in the Guideline. 
 
There are eight fundamental principles that the NACC considers when deciding whether the 
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internal control measures of an entity are sufficient to warrant exception under the Anti-
Corruption Act. In short, a particular company needs to institute all of them in its internal 
document to even have the possibility to qualify for safe harbor. The eight fundamental principles 
are as follows: 
 
(i) management must show full commitment to fight against corruption and bribery; 
(ii) risk assessment must be undertaken to understand, identify, and evaluate exposure to 

bribery or similar circumstances; 
(iii) the company must have enhanced measures for high-risk circumstances and areas; 
(iv) the company must apply similar standards to business partners; 
(v) proper record-keeping and accounting must be instituted and practiced; 
(vi) HR measures and protocols must complement anti-corruption and anti-bribery policy, such 

as background checks, audits, and disciplinary measures; 
(vii) whistle-blowing measures must be available and encouraged; and 
(viii) the company must undertake periodic review and evaluation of its measures and protocols 

to ensure it is adapting to changes in time and circumstances.   
 
Nonetheless, there is no conclusive method to decide whether a juristic person has sufficient 
internal control measures. Instead, this determination will rely on different factors of each juristic 
person, such as the nature of the business, the degree of risk, practices on the ground, etc. Note 
that the introduction of internal control measures in compliance with the Guideline does not 
automatically constitute an absolute assurance against liability, but it is a pre-requisite. In deciding 
such liability in judicial courts, facts and supporting evidence will also be needed. The 
implementation of the principles in the Guideline, however, is beneficial for organizations to 
provide internal control measures that are practically bribery prevention and comply with 
international standards, resulting in the entity's sustainable business activity. 
 
In addition, in February 2020, the Office of Public Sector Anti-Corruption Commission (the “PACC”) 
published the Guideline on the Assessment of Risk on Corruption and the Preparation of the Anti-
Corruption Measures for Public and Private Sectors (the “PACC Guideline”). The primary purpose 
of the PACC Guideline is to improve Thailand’s Corruption Perceptions Index under Transparency 
International’s evaluation. The PACC Guideline provides the corruption risk assessment guidance 
for private sectors as follows: 
 
(i) identifying the risk and status of the risk; 
(ii) prescribing measures to prevent the risk; and 
(iii) monitoring on the outcome of measures to prevent the risk. 
 
This PACC Guideline also includes a number of case studies that could potentially involve 
corruption-related practices, such as facilitation payments, sponsorship, and donations. 

 
C. Sanctions on Parent Companies in Other Countries 
 

If an executive officer of a foreign-owned subsidiary in Thailand conducts an act of bribery, 
generally, the parent company in another country will not be subject to criminal penalties. This is 
due to the general principle that, in Thailand, criminal penalties are not imposed on legal entities 
separate from the person who conducts the act. However, if the parent company instructs its 
subsidiary company to conduct an act of bribery, the parent company may be charged with the 
crime of aiding and abetting. 
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D. Penalties for Bribery Conducted by a Third Party 
 

There are provisions for penalties for committing crimes in Thailand using third parties. People 
who employ, force, threaten, subcontract, request, abet, or use any other means to make another 
person commit a bribe will have committed the crime of “aiding and abetting” in accordance with 
the Penal Code, and if a person commits a bribe that is aided and abetted by another, the person 
abetting will be charged as the perpetrator of the crime. Consequently, if a person commits a bribe 
through an agent, broker, mediator, consultant, or business partner, etc., that person will be 
charged as the perpetrator. On the other hand, if a person acts to force another to commit a bribe, 
but the person does not actually do so for whatever reason, the instigator will only be subject to 
one-third of the penalty prescribed by law. 
 
In addition, if a third party assists or provides convenience to a person to commit a bribe separate 
from the offense of aiding and abetting, the third party will receive two-thirds of the penalty 
prescribed by law as an accomplice even if the person who actually conducted the bribe did so 
without being aware of assisting the third party. 
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CHAPTER 16 | INTELLECTUAL PROPERTY 
 
This chapter provides a general explanation of the intellectual property (“IP”) legal system in 
Thailand. The main bodies of law that cover IP rights are the Trademark Act, B.E. 2534 (1991) (the 
“Trademark Act”), Patent Act, B.E. 2522 (1979) (the “Patent Act”), Copyright Act, B.E. 2537 (1994) 
(the “Copyright Act”), and the Trade Secrets Act, B.E. 2545 (2002) (the “Trade Secrets Act”).  
 
(1) Trademark, Service Mark, Certification Mark, and Collective Mark 
 
The Trademark Act, which is the current legislation on marks in Thailand, was enacted in 1991 and 
last amended in 2016. 
 
Note that the provisions for harmonization with the Madrid Protocol is applicable under the 
Trademark Act after the accession procedures to the Madrid Protocol by Thailand through the 
enactment of a Royal Decree effective on 7 November 2017. 
 
A. Object of Protections 

 
The subject of protection under the Trademark Act is a trademark, service mark, certification 
mark, and collective mark. 

 
B. Trademark Requirements 

 
For a trademark to be registrable, it must possess the following elements: 

 
(i) Distinctiveness 

 
A trademark that has “distinctiveness”, certain conditions must be met including, a 
trademark that allows the general public or the consumer of the product to realize that the 
product that has the trademark is different from the products of other parties that it is not 
the general name of a product and that it does not refer directly to the nature or quality of 
the product. However, if there is evidence that a trademark being used relates to a product 
that is widely sold or advertised, the trademark will be deemed distinctive. As such, a 
product that has achieved wide recognition will be exempted from the requirement of 
“distinctiveness”. 

 
(ii) Not Be a Trademark That Holds Characteristics Prohibited Under the Trademark Act 

 
Trademarks that hold characteristics that may not be registered include trademarks with 
characteristics related to a nation, royalty, royal house, local government, or foreign and 
international organization, trademarks that are contrary to public order and morals, marks 
that are the same as a generally known mark in accordance with the regulations of the 
Ministry of Commerce, regardless of the presence or absence of a registration, and marks 
that are similar to said marks and that may cause confusion or misunderstanding among the 
public regarding the owner or place of origin of a product. 

 
(iii) Marks That Are Not Similar to a Trademark Registered by Another Party 
 

The first-to-file principle requires that trademarks not be the same or similar to a trademark 
registered by another party. The requirement refers to identical or similar marks and 
identical or similar designated goods or designated services, both of which are examined. 
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C. Application 
 
A multiple-class application or registration is available under the Trademark Act. An application 
can cover goods and/or services in more than one international class.  
 
Under the Trademark Act, all goods/services descriptions must be very specific and clear. The 
Trademark Office does not allow broad terms even though such terms are accepted under Nice 
Agreement Classification. 
 

D. Publication and Examination 
 
After filing a trademark application to a competent office i.e., the registrar at the Department of 
Intellectual Property, Ministry of Commerce (the “DIP”), if the requirements for registration are 
met, the registrar will issue an order to publicize an application for a trademark.  
 
Upon the publication of a trademark application, and if there is no objection, or there is an 
objection, but the decision of the registrar or the Trademark Committee is to not allow the 
objection, the registrar will order the registration of the trademark.   
 
In some cases, during the process of application, an applicant may be requested to disclaim the 
exclusive rights to use either one or some parts of the trademark if such portions of the 
trademark are generic terms for specific goods/services, or if one or more parts of the trademark 
are not distinctive. Although some parts of the trademark possess certain elements of 
distinctiveness, in such cases the applicant will not be eligible to exclusively use the said part of 
such trademark.  
 

E. Objection to Trademark 
 
Objections to a trademark are permitted prior to the granting of rights for the trademark for 
which an application has been disclosed. A party that believes it has a higher priority right than 
an applicant, the application does not meet the trademark requirements, or said trademark 
application violates the provisions of the Trademark Act, may file an objection to the registrar 
within 60 days from the publication date of the trademark application. 
 

F. Duration 
 
Trademark rights are effective for ten years from the date of the application of such trademark. 
For applications based on the Madrid Protocol, the date of the application is the date on which 
the international registration application was made. 
 
Furthermore, in the case of a priority application under the Paris Convention or a priority 
application based on other international conventions, etc., the applicant may request to regard 
that the date of priority application is the date of the application in Thailand. 
 
A trademark holder may file an application for renewal three months prior to the expiration of 
the validity period and may renew the registered trademark for another ten years. 
 

G. License and Transfer 
 
A trademark holder may license the use of trademark for all or part of the registered products 
and services to another party.  
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A trademark licensing agreement is required to be executed in writing and to be registered at the 
DIP, otherwise, said licensing agreement may be deemed invalid. 
 

H. Invalidation and Revocation of Trademark Rights 
 
Note that even if a trademark has been registered, registration may be revoked by the decision 
of the DIP, Trademark Committee, or the judgment of the courts. 
 
The main reasons for the revocation of a trademark are: (i) lack of the required characteristics 
(e.g., no distinctiveness, having prohibited characteristic, being the same mark as other 
registered marks, and similar to other registered mark to the extent that the two could be 
mistaken and confused); (ii) violation of public order and moral; (iii) not used in good faith for 
three years; (iv) having become a general name; and (v) there being priority rights for the 
trademark held by another party. 
 

I. Services Mark, Certification Mark, and Collective Mark 
 
For services marks, certification marks and collective marks, most provisions related to 
trademarks are applicable mutatis mutandis.  
 
For certification marks, the key difference is the application for registration, which has some 
additional requirements as follows: 
 
(i) The rules governing the use of such certification trademarks must be submitted along with 

the application. Note that these registration rules may be amended, to the extent that it 
does not affect the public interest, upon the approval of the registrar; and 

(ii) An applicant must be able to demonstrate that it holds sufficient ability to certify such 
product(s).  

 
For collective marks, the provision regarding trademark licensing will not be applied.  
 

J. Criminal Punishment and Injunction  
 
Currently in Thailand, a significant proportion of trademark right enforcement takes the form of 
criminal punishment and injunction. 
 
Fines and/or imprisonment, in regard to penalties for violations of trademark laws, are imposed 
on acts of submission of false statements to the registrar or Trademark Committee, that include: 
(i) acts of counterfeiting a registered trademark; (ii) acts of imitating a registered trademark with 
the intention to cause misunderstanding or confusing the consumer; and (iii) acts in which a 
package or container that displays a registered trademark of another party is used for one’s own 
product or product of a third party with an objective of causing consumers to mistakenly believe 
that it is the product of said party or a license has been received for its use, etc. 
 

Corporate entities are also subject to criminal punishment. In addition, the director, manager, or 
supervisor of such entity who responsible for the violation by ordering, acting, withholding an 
order, or omission will also be subjected to the same penalties.  
 
In addition to criminal punishment, an injunction may be granted. If there is clear evidence that: 
(i) a person is performing or intends to counterfeit or imitate a mark; (ii) import into Thailand a 
product with counterfeit or imitated mark; or (iii) provide a service using counterfeit or imitated 
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mark, the rights holder of said registered trademark, service mark, certification mark, or 
collective mark may seek an order from the courts for an injunction to cease or withhold from 
the said act. 
 

(2) Patent, Utility Model Right (Petty Patent), and Design Right 
 
The Patent Act prescribes matters regarding patents, utility models (petty patents), and designs (for 
convenience, this section provides a comparatively detailed explanation on patents, and the 
following sections provide a brief explanation on utility models and designs, with a focus on the 
differences from patents). The Patent Act was enacted in 1979 and last amended in 2019 by Order 
No. 1/2562 of the National Council of Peace and Order. 
 
A. Patent 

 
(i) Patentable Subject Matter  

 
The subject of protection of a patent is an invention. An invention refers to a technological 
innovation or invention that creates a new product or manufacturing method, or an 
improvement to a known product or manufacturing method. Manufacturing methods here 
refer to a method, technique, or process for manufacturing a product, or maintaining or 
improving the quality of a product, and are respectively defined as including the application 
of the manufacturing method. 
 

(ii) Elements of Patentability 
 

The elements of patentability that dictates whether an invention can be protected under the 
Patent Act are: (i) novelty; (ii) inventiveness (recognized if an invention is not obvious to a 
person skilled in the art); and (iii) industrial applicability (the invention is beneficial to the 
production of any kind of industry, e.g., industrial production, handicrafts, agriculture, and 
commerce). 

 
(iii) Unpatentability  
 

Inventions that are not permitted to be patented are as follows: 
 

1) naturally occurring microorganisms and the components therein, animals, plants, or 
animal or plant extracts; 

2) scientific or mathematical laws and theories; 
3) computer programs; 
4) methods for diagnosing, treating, or curing a human or animal disease; and 
5) an invention that is contrary to public order, morals, health, or welfare. 

 
Due care is necessary regarding the fact that computer programs and methods of diagnosing, 
treating, or curing human or animal diseases are not subject to protection. 

 
(iv) Attribution of Rights to Obtain Patents and Moral Rights of Inventor 
 

The inventor, as both a party with the rights to apply for a patent and an inventor, has the 
right to state a name for the patent. As such, the right to obtain a patent, in principle, is 
primarily attributable to the inventor. 

 



Doing Business in Thailand: Third Edition    Chapter 16 | Intellectual Property 

Chandler MHM | 144   

In the event of an invention that has been made jointly by two or more parties, the right to 
obtain a patent for the invention is shared between the inventors.  

 
The right to obtain a patent may be transferred by assignment or succession. Note that the 
transfer of the right to obtain a patent must be made in writing and signed by the transferor 
and transferee. 

 
(v) Patent Objections 
 

In the event the publication of a patent application is performed, a party that deems itself to 
have the right to receive the patent rather than the applicant, or a party that has other 
grounds to object may file a patent objection with the examiner up to 90 days after the date 
of publication of the patent application.  

 
The major points are that, after the publication of an application, an objection can be filed 
prior to the substantive examination, and that an objection can also be filed for usurped 
applications. 

 
(vi) Effectiveness and Limitations of Patent Rights 
 

A patent is valid for 20 years from the application date. 
 

The scope of exclusive rights of a patent right, the acts of implementation, is defined as 
follows: 

 
1) Patents for Objects: The manufacture of the patented product, use, sale, possession for 

sale, offering for sale, and import of the patented products; and 
2) Patents for Manufacturing Methods: Use of the patented method, production, sale, 

possession for sale, offer for sale, and import of the item manufactured through the 
patented method. 

 
(vii) License and Transfer 
 

A patent holder may permit another party to perform acts within the scope of the patent 
holder’s exclusive rights by granting a license. In addition, the patent right may be 
transferred to another party. In this regard, patent licensing agreements and patent transfers 
must be made in writing and registered with the DIP, otherwise, they will be deemed invalid. 

 
(viii) Invalidity of Patent 
 

Registered patents that violate patent requirements are invalid. An interested person or 
public prosecutor may file a claim to cancel an invalid patent with the courts. 

 
B. Utility Model Right (Petty Patent)  

 
As previously stated, the Patent Act also prescribes matters related to utility models (also 
referred to as “petty patents” or “utility models” in this book).  
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(i) Subject of Protection 
 
The subject of protection is, like patents, an invention. 

 
(ii) Utility Model (Petty Patent) Requirements 

 
In terms of the elements of patentability for a utility model, only novelty and industrial 
applicability are required.  

 
(iii) Request for Substantive Examination 
 

An interested person, within one year from the publication of the invention registration and 
the granting of a utility model right, may issue a request to the competent officer for the 
performance of a substantive examination to ascertain whether said patent meets the 
elements of patentability of a utility model. If the invention does not meet utility model 
requirements, said utility model rights will be revoked. 

 
(iv) Effectiveness and Limitations of Utility Model (Petty Patent) Rights 

 
The effective period of a utility model right is six years from the application date, but this 
may be extended by two years twice. Therefore, the total maximum effective period is ten 
years from the application date. Furthermore, when a utility model right holder exercises 
those rights, there is no requirement to obtain a technical evaluation of the utility model. 
Otherwise, the provisions related to patents apply mutatis mutandis. 

 
(v) License and Transfer 
 

The provisions related to patents apply mutatis mutandis. 
 
(vi) Invalidity of Utility Model (Petty Patent) Rights 

 
Utility model rights that are granted but violate the utility model requirements are 
invalidated.  
 

C. Design Right 
 
As previously described, the Patent Act also prescribes matters related to designs. The provisions 
related to patents apply mutatis mutandis. 
 
(i) Subject of Protection 

 
A design is defined as a form or composition of lines or colors serving as a pattern for an 
industrial product or handicraft product that gives the product a special external 
appearance. 

 
The subjects of the protection of design rights are new industrial designs, including 
handicraft designs. 

 
(ii) Elements of Patentability for Design  
 

The elements of patentability for a design are novelty and industrial applicability. 
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In addition, designs that are contrary to public order and morals and designs prescribed by 
the Royal Decree are regarded as not meeting the patentability. 

 
(iii) Application Examination 
 

A substantive examination is performed. 
 
(iv) Objections to Design 

 
In principle, the provisions related to patents apply mutatis mutandis. 

 
(v) Effectiveness and Limitations of Design Rights  
 

The validity period of a design right is ten years from the application filing date. Except for 
cases where a design is used for investigation or research, no parties other than the design 
right holder may hold the right to use the design in the manufacturing of a product, or the 
right to sell, possess for sale, supply for sale, or import products on which the design is 
implemented. 

 
(vi) License and Transfer  
 

The provisions related to patents apply mutatis mutandis. 
 
(vii) Invalidity of Design Rights 
 

Design rights that are granted but violate the design rights requirements are invalidated.  
 

(3) Copyright  
 

The Copyright Act was initially enacted in 1978 and then repealed by the new act in 1994, which was 
last amended in 2018. Presently, a new draft amendment to the Copyright Act, which includes 
exemptions to service provider liability and the removal of infringed online content has been in the 
process of consideration. 

 
A. Copyrightable Work  

 
A copyrighted work is defined as a work of literature, dramatic works, artistic work, music, 
audiovisual material work, cinematographic works, audio recordings, broadcasting work, and 
other copyrighted work attributable to the fields of literature, scientific, or art, regardless of the 
format or form of expression. 
 
However, the protection of copyright does not extend to ideas or procedures, processes, 
systems, methods of use, operations, concepts, principles, discoveries, or scientific or 
mathematic theories. 
 
Performer rights are also protected. In addition, copyright management information and 
technical means have also become the subject of protection. 
 

B. Occurrence and Acquisition of Rights 
 
The author of a copyrighted work becomes the copyright holder for the work he/she has created 
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without requiring any special procedures, excluding some exceptional cases. Copyright 
protection is not subject to any kind of formality whatsoever. 
 
The copyright of a work created by an author over the course of employment (workplace works), 
except for where otherwise agreed in writing, is attributable to the author. Even in such cases, 
the employer has the right to publicly transmit the work, in accordance with the purpose of the 
employment. On the other hand, the copyright of a work created by an author under a hire of 
work is attributable to the hirer except if otherwise agreed to in writing. 
 

C. Exclusive Rights of Author 
 
A copyright holder has exclusive rights to perform the following acts related to the copyrighted 
work: 
 
(i) reproduction or adaptation; 
(ii) publication; 
(iii) rental of original works or copies of computer programs, audiovisual works, cinematographic 

works, and audio recordings; 
(iv) the granting of benefits arising from the copyright to others; and 
(v) the granting of rights stated in (i), (ii), or (iii) above, with or without conditions. However, 

such conditions must not unfairly restrict competition. 
 

D. Moral Rights of Author 
 
Unless otherwise agreed in writing, holders of copyrighted works and performers have 
attribution rights, identity preservation rights, and the right to prohibit acts that cause harm to 
the honor of the work and the credibility of the author. 
 
Moral rights are non-transferrable; however, inheritance is permitted, and the heirs of the 
copyright holder may exercise these rights during the copyright protection period. 
 

E. Protection Period 
 

The protection period of a copyright is indicated below, in accordance with the type of work. 
 

[Table 16-1] Copyright Protection 
 

Type of copyrighted work Protection period 
Copyrighted work created 
by a natural person 

The lifetime of the author and 50 years after his or her death. 

Copyrighted work created 
by a corporate entity 
 

50 years from the creation of the work. 
 
If the copyrighted work is published within this period, 50 years 
from the date of the initial publication. 

Copyright in audiovisual 
work, cinematographic 
work, audio recording 
work 

50 years from the creation of the work.  
 
If the copyrighted work is published within this period, 50 years 
from the date of the initial publication. 

Copyright in applied art 25 years from the creation of the work.  
 
If the copyrighted work is published within this period, 25 years 
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Type of copyrighted work Protection period 
from the date of the initial publication. 

Performer rights 50 years from the final day of the calendar year of the 
performance. 
 
If the performance is recorded, 50 years from the final day of 
the calendar year in which the recording was made. 

 
F. Copyright Infringement 

 
Acts of copyright infringement are defined in detail for each type of copyrighted work as shown 
in the Table 16-2 below. 
 

[Table 16-2] Acts of Rights Violation 
 

Type of copyright 
work 

Violating act 

General 
copyrighted work  

• reproduction or adaptation 
• publication 

Audiovisual work, 
cinematographic 
work, audio 
recording work 

• reproduction or adaptation 
• publication 
• rental of original or copy of the work 

Cinematographic 
work 

• recording of audio or video, or both from a movie in a cinema 

Broadcasting work • making of audiovisual material, cinematograph film, audio recording or 
broadcasting work, whether in whole or in part 

• rebroadcasting, whether in whole or in part 
• making arrangement for broadcasting work to be heard or seen by the 

public and collecting money or any other commercial benefits in return 
Computer 
programs 

• reproduction or adaptation 
• publication 
• rental of the original or copy of the work 

Copyright 
infringement 
products 

• knowingly or having a reason to have known that a work is a copyright 
infringement work and perform the following for profits: 
− sale, possession for sale, offer to sell, offer for lease, or offer for 

hire-purchase  
− publication 
− distribution in a manner which may cause damage to the copyright 

holder 
− importation into Thailand 

 
Note that the use of copyrighted works of other parties in a manner that does not oppose 
exploitation from the copyrighted work by the copyright holder and does not unduly impair the 
legitimate rights of the copyright holder, is not deemed a copyright infringement. 
 

(4) Trade Secrets  
 
The Trade Secrets Act was enacted in 2002 and last amended in 2015. Note that in Thailand, there is 
no special law on the protection of well-known or prominent displays. However, in the exceptional 
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cases of passing off, even if the display is an unregistered trademark, the right to seek injunction and 
compensation for damages may be exercised.  
 
A. Subject of Protection 

 
Trade secrets are defined as commercial data that are not generally known or not yet accessible 
by persons who are normally connected with such information. The commercial value of such 
data is due to it being a secret, and persons managing trade secrets have maintained appropriate 
protocols to keep such information confidential. Commercial data referred to here is defined as 
items that communicate a meaning, regardless of form or method, to learn of content, matters, 
and facts, etc., including programs, methods, techniques, formulas, models, and duties that are 
included in or constitute a manufacturing process. Similar to many other countries, the 
requirements for applicability as a trade secret are as follow: (i) not being known; (ii) usefulness; 
and (iii) being managed and maintained as confidential. 
 

B. Requirements for Protection 
 
A trade secret may be protected even without passing through special procedures associated 
with the occurrence, and protection is ongoing without limit if the manager of said trade secret 
applies appropriate methods to protect confidentiality. 
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CHAPTER 17 | TECHNOLOGY, MEDIA, AND TELECOMMUNICATIONS 
 
This chapter provides an overview of the start-up landscape in Thailand and legal landscape of some 
highlighted industries. 
 
(1) Overview - Startups 
 
The growth of Thailand’s digital industry over recent years has been substantially driven by the 
flourishing creativity and strong entrepreneurial spirit of Thailand’s technology talents of the digital 
generation. At the front line of the new digital world, Thailand has seen its economy continuously show 
an ability to quickly adapt and deal with new opportunities that arise as a result of global disruptive 
innovations. Tech startups in the FinTech, E-Commerce Marketplaces, Logistics, FoodTech and 
Restaurants have been attractive sectors for investments mainly by corporate venture capital investors 
in Thailand. Investments in HealthTech, MedTech, EdTech, AgriTech, and MARTech sectors in Thailand 
occur occasionally, but mostly involve investors engaging in the same line of business.  
 
Facilitated by easier access to high-speed internet, Thailand is a pioneer in Southeast Asia in the 
adoption of 5G technology to improve and expand the country’s capacity for deep technology such as 
blockchain, artificial intelligence (AI), Big Data, robotics, cloud computing, and machine learning. As a 
result of the proactive development of its information communication technology (ICT) facilities and 
the regulatory environment, Thailand is one of the fastest-growing tech startup markets in ASEAN, and 
currently has one of the world’s largest consumer bases for fintech mobile banking. 
 
The government has encouraged firms in Thailand (including startups) to participate in all sectors that 
are considered strengths in Thailand such as FinTech, HealthTech, E-Commerce Marketplaces, and 
FoodTech. Therefore, an increase in the number of investments in those sectors can be expected in 
the near future depending on the measures to be adopted by the government through funding, 
incubators and accelerator programs along with tax and non-tax incentives. 
 
The distinct nature of Thailand’s startup ecosystem is a result of active players in the public sector, and 
support from various agencies such as the National Innovation Agency (NIA) that operates under the 
supervision and management of the Ministry of Science and Technology, the Digital Economy 
Promotion Agency (DEPA), and the Thailand Board of Investment, whose missions are to support 
entrepreneurs, investors, and accelerators through regulatory frameworks, various funding projects, 
and technical support to technology talents to create innovations.  
 
To effectively eliminate the drawbacks of investment in Thailand’s startup ecosystem, the Thai 
Government is considering a number of amendments to the Thai Civil and Commercial Code to 
increase flexibility for investments in a private company, such as invitations to the public to subscribe 
to shares, amendments of preferential rights attaching to (previously) issued preference shares and 
convertible preference shares, and allowing a company to hold its own shares and issue of debentures 
to the public. The proposed draft amendment is being considered by the Council of State. Note that 
these amendments may change many key concepts of private company laws in Thailand. 
 
The Securities and Exchange Commission of Thailand (the “SEC”) has recently released restrictions for 
certain SMEs and startup companies’ access to funds. The new regulations of the SEC allow SMEs and 
startup companies to raise funds in capital markets by the method of private placements (PP) by 
offering newly issued shares or convertible debentures subject to the conditions under the regulations 
by registering for the Capital Market Fundraising Promotion Project for SMEs with the Office of Small 
and Medium Enterprises Promotion (OSMEP) and preparing a factsheet (i.e., information describing 
business operations, financial, type of securities, and related risks). As investments in SMEs and startup 
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companies may be high risk, only qualified investors stipulated in the regulation are eligible to invest 
in such SMEs, including institutional investors, private equity or venture capital investors, angel 
investors, and employees or directors of SMEs. In cases of medium-sized enterprises, there may not 
be more than ten investors with an investment limit of Baht 20,000,000.  
 
Moreover, the SEC has also issued regulations that magnify the scope of permitted crowdfunding 
activities. There are both equity and debenture crowdfunding of private and public limited companies 
through crowdfunding portals in Thailand. In this respect, crowdfunding, in which shares or 
debentures will be issued as consideration, will be deemed as a type of public offering under SEC 
regulations. A crowdfunding portal operator must obtain a license from the SEC Office. 
 
In addition, the government is considering facilitating the founding of local and international startups 
through tax incentives and foreign shareholders and providing a regulatory sandbox regulation for a 
processes of or an exercises in a determination on the feasibility of an idea, or to verify that innovative 
pilot ideas will function as envisioned. 
 
(2) E-Commerce 
 
E-Commerce in Thailand has dramatically developed, particularly the sale and purchase of goods 
through electronic platforms. 
 
The Direct Sales and Direct Marketing Act, B.E. 2545 (2002) (the “Direct Marketing Act”) is the primary 
law governing E-Commerce businesses in Thailand. 
 
Under the Direct Marketing Act, E-Commerce is usually considered as an act of ‘Direct Marketing’, 
where the operator of a website/application is offering goods or services directly to the customers at 
a distance and has an expectation that such consumer will respond and purchase the goods or services 
from the operator.  
 
According to the Office of the Consumer Protection Board, the major characteristics of E-Commerce 
businesses that fall into the scope of ‘Direct Marketing’ under the Direct Marketing Act are as follows: 

 
(i) the scope of platform is Business-to-Consumer; and 
(ii) the customers can complete a purchase order on a platform without inputs from the platform 

operators (e.g., carting systems). 
 
Pursuant to the Direct Marketing Act, such E-Commerce businesses are required to be registered with 
the Office of the Consumer Protection Board. In addition, the operator of an E-Commerce platform 
has other obligations under the Direct Marketing Act and the related regulations, such as preparation 
of a return policy, periodic reports, and maintenance of a certain amount of business guarantees with 
the Office of Consumer Protection Board. 
 
Note that theoretically, an E-Commerce platform operator who performs the activity of ‘Direct 
Marketing’ is required to register such business with the Office of Consumer Protection Board whether 
the products available on a platform are goods or services, as mentioned above. However, to date, the 
Office of Consumer Protection Board has not accepted applications for the registration of ‘Direct 
Marketing’ activities in cases that the offered products available on a platform are only services (e.g., 
food-ordering services, consultation services) without tangible goods being sold due to some 
impractical provisions under the Direct Marketing Act. 
 
In addition to the Direct Marketing Act, set forth below are the main regulations which operators of  
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E-Commerce businesses should be aware of when establishing and operating an E-Commerce business 
in Thailand. 
 
A. Foreign Business Operation Act (the “FBOA”) 

  
A detailed review of the FBOA is included in Chapter 1 (Business Establishment) of this guide. In 
short, the FBOA restricts foreign ownership, in whole or in part, in companies in Thailand without 
proper licensing, permits, and/or permission. Restrictions on foreign ownership include businesses 
engaging in retail and wholesale of goods through the electronic platforms unless such foreigner 
obtains a foreign business license or a foreign business operation certificate from the Ministry of 
Commerce.  
 
According to the explanation provided by rulings of the Ministry of Commerce, ‘Retailing’ is 
defined as “a sale to customers for the purpose of their immediate consumption, excluding a sale 
to producers for use as raw materials in producing other goods”, whereas ‘Wholesaling’ is defined 
as “a sale to the purchasers for further sale or provision of service to customers, or for use as raw 
materials in producing goods”. Accordingly, an E-Commerce business may fall under either ‘Retail’ 
or ‘Wholesale’, or both, depending on the scope of business operation.  
 
A unique point among the businesses restricted by the FBOA is that a foreign business license and 
a foreign business operation certificate for retailing and wholesaling businesses can be 
circumvented with registered and paid-up capital before starting the operations of such businesses 
as follows: 
 
(i) Baht 100,000,000 for retailing with additional of Baht 20,000,000 per shop starting from the 

6th shop; and 
(ii) Baht 100,000,000 for wholesaling with additional of Baht 100,000,000 per shop starting from 

the 2nd shop. 
 
B. Board of Investment Promotion 

 
As of March 2021, E-Commerce is one of the businesses promoted by the Board of Investment of 
Thailand with B2-type benefits. Please refer to Chapter 1 (Business Establishment) for a detailed 
explanation of the Board of Investment Promotion.  
 

C. Commercial Registration Certificate 
 
The sale and purchase of goods and services by means of digital media through the internet 
require registration with the Business Registration Office where the business is located within 30 
days upon the commencement of business activities, in accordance with the Business Registration 
Act, B.E. 2499 (1956) (as amended), and the Notification of the Ministry of Commerce No. 11, B.E. 
2553 (2010) issued under the Business Registration Act. 
 

(3) Payment System 
 
To support the recent financial technology boom, the Payment System Act, B.E. 2560 (2017) (the 
“Payment System Act”), was enacted to govern various businesses related to electronic payments. In 
this regard, the Bank of Thailand (the “BOT”) is the central authority under the Payment System Act. 
 
Under the Payment System Act, regulated payment businesses are categorized into three types, as 
follows: 
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(i) Highly Important Payment Systems: 
1) The BAHTNET system (Bank of Thailand Automated High-value Transfer Network); and  
2) The ICAS system (Imaged Cheque Clearing and Archive System). 

(ii) Designated Payment Systems: 
1) Inter-institution Fund Transfer Systems; 
2) Payment Card Networks; and 
3) Settlement Systems. 

(iii) Designated Payment Services: 
1) Provision of credit card, debit card, or ATM card services; 
2) Provision of electronic money services; 
3) Provision of services of receiving electronic payments, namely; 

• Provision of an acquiring service; 
• Provision of a payment facilitating service; and 
• Provision of a service of receiving payments on behalf of others; and 

4) Provision of a service of transferring money by an electronic means, which is a fund 
transfer between bank accounts of a sender and a receiver, or money remittance. 

 
In general, the Highly Important Payment Systems are limited to the systems ran by the BOT and 
Designated Payment Systems are limited to only a few players in the industry (e.g., commercial banks, 
Visa, Mastercard, and JCB). Thus, most of the private sector’s payment technology will fall under the 
Designated Payments Services, including E-wallets, E-money, merchant acquiring, or payment 
gateways. 
 
To operate Designated Payment Services, an operator is required to either register with the BOT or 
obtain a license from the Ministry of Finance, which is advised by the BOT, depending on the scope of 
its business operations.  
 
Note that once the business operator has registered and/or obtained corresponding business licenses 
from the BOT, the business operator will be subject to the scope of business as approved by the BOT 
and any major amendment of the business plan or addition of new services may need to be approved 
by the BOT. 
 
In respect of a restriction under the FBOA, the foreigner including the foreign majority-owned 
company are restricted from conducting most of the services businesses, including payment services 
businesses, except in the case of a financial institution business operator. Thus, a foreign business 
license is required. Please refer to Chapter 1 (Business Establishment) for a detailed explanation of the 
FBOA. 
 
(4) Digital Assets 
 
A. Overview 

 
The Emergency Decree on Digital Asset Decree, B.E. 2561 (2018) (the “Digital Asset Decree”) was 
enacted in 2018 to regulate offerings of digital assets and undertakings of digital-asset-related 
businesses and activities. The Digital Asset Decree aims to enhance the standards of the digital 
asset market to be in line with international standards that would drive the country’s economy, 
create transparency in the operation of businesses relating to digital assets, and protect players in 
the market.  
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B. Types of digital assets 
 
The Digital Asset Decree defines “digital assets” as “cryptocurrency” and “digital tokens”. 
 
(i) Cryptocurrency 

 
“Cryptocurrency” is defined as an electronic data unit built on an electronic system or network 
which is created for the purpose of being a medium of exchange for the acquisition of goods, 
services, or other rights, including the exchange between digital assets. 
 

(ii) Digital Token  
 
A “Digital Token” is defined as an electronic data unit built on an electronic system or network 
for the purpose of specifying the right of a person to participate in an investment in any project 
or business, or to acquire specific goods, specific services, or any specific other rights under 
an agreement between the issuer and the holders. Digital tokens are further separated into 
two types: investment tokens and utility tokens.  
 

C. Types of licenses 
 
Currently, the SEC regulates digital assets based on the activities or businesses of the operators 
with some differences for each type of digital asset.  
 
Types of licenses under the Digital Asset Decree are for certain digital-asset-related businesses or 
activities are as follows:  
 
(i) digital asset exchanges; 
(ii) digital asset brokers;  
(iii) digital asset dealers; 
(iv) digital asset advisory services;  
(v) digital asset fund managers; and 
(vi) initial coin offering portals. 

 
D. Regulation of Trading Platforms 

 
Among the licenses mentioned above, the “digital asset exchange” is one of the most popular 
businesses in the digital asset market with eight licenses issued to date. 
 
Under the Digital Asset Degree, a “digital assets exchange” is defined as any centre or network 
established for purchasing, selling, or exchanging digital assets, by means of the matching or of 
finding parties, or the provision of a system or facilities whereby those intending to purchase, sell, 
or exchange digital assets may reach agreements or may be matched. 
 
A digital assets exchange operator must apply for a license granted by the Minister of Finance upon 
the SEC’s recommendation. The appointment of the directors and executives of the operator must 
also be in accordance with the notification, and such appointment will be valid upon the approval 
by the Office of the SEC.  
 
The exchanges are obliged to comply with all guidelines specified by the Office of the SEC including 
the source of funds, protection of customers’ assets, prevention against electronic theft, measures 
on KYC, and reliable accounting systems approved by the SEC.  
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CHAPTER 18 | DISPUTE RESOLUTION 
 
Companies may become unwillingly entangled with disputes over the course of conducting business 
in Thailand. Dispute resolution mechanisms available in Thailand include litigation through the Thai 
judicial system and courts, and alternative dispute resolution (the “ADR”) options.   
 
This chapter provides an overview of the Thai judicial system in respect to civil or commercial 
disputes, and available dispute resolution mechanisms. 
  
1.  Overview of the Thai Judicial System 
 
The Thai judicial system plays a significant role in dispute resolution in Thailand predominantly 
involving litigation through the Thai courts. Understanding the basis of the Thai legal system and 
having general knowledge of the Thai court system is important in determining whether potential or 
ongoing disputes would be better served in a Thai court, or through ADR. A summary of the Thai legal 
and court system is provided in this section.  
 
A. The Legal System 
 

The major laws covering civil litigation in Thailand are the Thai Civil and Commercial Code (the 
“CCC”) and the Civil Procedure Code (the “CPC”). For each of the specialized courts, specific 
procedural laws are enacted and apply to each respective specialized court’s proceedings in 
addition to, or in replacement of the CPC. Precedents set by the Supreme Court’s judgments are 
not officially recognized in the same manner as those of common law countries. However, certain 
precedents are formally published and can be referenced as guidelines for the construction of the 
provisions of applicable law. A Thai court may apply a foreign country’s substantive law in place 
of the CCC if it is agreed and presented by the parties and proven that such law is not contrary to 
the public order or Thai public morals. 
 
Provisions of treaties or international conventions to which Thailand is a party are not legally 
enforceable in court actions until such treaties are enacted as legislation under the Constitution. 

 
B.  The Court System 

 
Thailand has a dual judicial structure comprising the courts having jurisdiction over matters 
involving the Constitution and administrative law (i.e., the Constitutional Court and the 
Administrative Court); and the courts having jurisdiction over other laws (i.e., the Courts of 
Justice and the Military Court). An overview of the Thai court system is outlined below. 
 
(i) Inquisitorial system v. Adversarial system 
 

An inquisitorial system is used in the Constitutional Court and the Administrative Court, in 
which the court is actively involved in investigating the facts of a case. This is distinct from 
an adversarial system used in the Courts of Justice and the Military Court, in which the role 
of the court is primarily that of an impartial referee between the plaintiff and the defendant.   

 
(ii) Constitutional Court  
 

The Constitutional Court is a national judiciary branch having jurisdiction over cases or 
matters concerning the Constitution of Thailand (e.g., constitutionality of legal provisions, 
draft legislation and other parliamentary acts, issues concerning authorities of the 
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administrative body, as well as the appointment and removal of public officials and issues 
regarding political parties). 

 
(iii) Administrative Court  
 

The Administrative Court is an independent judicial organization, separate from the Courts of 
Justice, having jurisdiction over cases or matters concerning grievances against government 
agencies or public officials. There are two levels of the Administrative Courts, namely: (i) the 
Administrative Court of the first instance comprising the Central Administrative Court and 14 
other Regional Administrative Courts and (ii) the Supreme Administrative Court. 

 
(iv) Courts of Justice 
 

The Courts of Justice make up most of the courts in Thailand, consisting of three tiers as 
follows: (i) Courts of first instance; (ii) Court of appeal; and (iii) Supreme Court. 

 
a. Courts of First Instance or the Trial Courts  

 
The courts of first instance comprise of 254 courts across the country, namely: 

 
• Courts within Bangkok’s territory that have jurisdiction over civil and criminal 

matters: 
- Civil Court;  
- Southern Bangkok Civil Court; 
- Thon Buri Civil Court; 
- Criminal Court; 
- Southern Bangkok Criminal Court; 
- Thon Buri Criminal Court; and 
- Central Criminal Court for Corruption and Misconduct Cases. 

• Provincial courts: 114 locations with 76 provincial territorial jurisdictions over civil 
and criminal matters.  

• Kwaeng (District) courts: 34 locations with jurisdiction over civil matters of Baht 
300,000 claimed amounts or less, and over criminal matters involving offences 
punishable with imprisonment not exceeding three years or a fine not exceeding 
Baht 60,000, or both. 

• Specialized courts with jurisdiction over specialized matters: 
- Central Labor Court in Bangkok; 
- (Regional Labor Courts in nine locations; 
- Central Intellectual Property and International Trade Court; 
- Central Bankruptcy Court; 
- Central Tax Court; 
- Central Juvenile and Family Court; and 
- Provincial Juvenile and Family Courts in 76 locations. 

• Regional Criminal Court for Corruption and Misconduct Cases in nine locations. 
 

The Thai court system does not allow a choice of jurisdiction by agreement, save for 
matters involving contractual relationships governed by the Multimodal Transport Act, 
B.E. 2548 (2005). The competent court having jurisdiction over certain disputes is set by 
the CPC, or other laws in the case of specialized courts. In general, civil matters with Baht 
300,000 claimed amounts or less, fall within the jurisdiction of a Kwaeng (District) court. 
Civil matters with over Baht 300,000 claimed amounts, fall within the jurisdiction of a 
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provincial court, i.e., a court of first instance other than Kwaeng (District) courts.  
 

b. Courts of Appeal 
 

The courts of appeal comprise of 11 courts, i.e., the Court of Appeal (located in Bangkok), 
nine Regional Courts of Appeal located across Thailand, and the Court of Appeal for 
Specialized Cases. Each court of appeal handles appeals against a judgment or order 
rendered or issued by the court of first instance within its territorial jurisdiction, except 
the specialized courts. Proceedings of courts of appeal involve only appellate review, i.e., 
a review of the record of evidence presented and accepted in the trial court and the laws 
that the lower court applied to a case. The court of appeal decides as to whether the 
lower court’s decision was legally sound based on this appellate review. Appeals against 
a judgment or order rendered, or issued by any one of the specialized courts must be 
submitted to and adjudicated by the Court of Appeal for Specialized Cases (which 
includes five divisions: (i) the Division of Intellectual Property and International Trade 
Cases, (ii) the Division of Tax Cases, (iii) the Division of Labor Cases, (iv) the Division of 
Bankruptcy Cases, and (v) the Division of Juvenile and Family Cases). 

 
c. Supreme Court  

 
The Supreme Court is the highest court empowered to adjudicate cases in which appeals 
are submitted against a judgment or order rendered or issued by a court of appeal. 
However, such appeals may be pursued only when permission is granted by the Supreme 
Court. An application for permission to appeal must be made in the form of a motion and 
submitted along with a statement of such appeal. The Supreme Court may consider 
granting permission to appeal when it appears that the issues raised in the intended 
appeal are significant and worthy of being adjudicated by the Supreme Court. There are 
11 divisions within the Supreme Court, as follows: 

 
• Division of Juvenile and Family Cases; 
• Division of Labor Cases; 
• Division of Tax Cases; 
• Division of Intellectual Property and International Trade Cases; 
• Division of Bankruptcy Cases; 
• Criminal Division of Persons Holding Political Positions; 
• Division of Commercial and Economic Cases; 
• Division of Environmental Cases; 
• Division of Consumer Cases; 
• Division of Election Cases; and 
• Division of (Internal) Administrative Cases. 

 
2.  Dispute Resolution Mechanisms 
 
To resolve commercial disputes or pursue civil claims, the parties may choose to pursue such a claim 
through litigation in a Thai court, or through ADR. The three most common dispute resolution 
mechanisms used in Thailand are: (i) litigation; (ii) arbitration; and (iii) mediation. 
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A. Litigation: 
 
(i) Overview of Civil Litigation in Thailand 

 
Civil litigation is a dispute resolution mechanism via a court system. For disputes arising out 
of international transactions, there may be two litigation options, i.e., in a Thai court or the 
court of a foreign country, depending on various factors. Those factors include, among others: 
(i) whether the relevant transaction’s underlying agreement entails a specific court 
jurisdiction, or (ii) in which country the claimant seeks to enforce his rights. Presently, a 
judgment rendered by a court of a foreign country is not automatically enforceable in 
Thailand. At best, such foreign court judgment serves as persuasive evidence during litigation 
in a Thai court on the same claim.  

 
(ii) The Civil Litigation Process  

 
Regardless of how sound the grounds for a claim may be, the situation should be carefully 
assessed as to whether a dispute is worth litigating through the court. If the amount in 
dispute is disproportionately low compared to litigation costs, it would be better not to file a 
suit since litigation can be extremely expensive, time-consuming, full of the potential risk of 
losing the case, and stressful. Pre-litigation assessment can be helpful in gathering 
information on factors to be taken into consideration when making an informed decision as 
to whether and how to proceed with resolving a dispute. Such information includes the 
opposing party’s financial status, pertinent facts supporting your legal position, available 
options in pursuing your claim, etc.   
 
The following is an overview of major litigation steps. 

 
a. Complaint/Statement of Claim  

 
Litigation involving a dispute over a person’s rights under the civil law is started with a 
filing of a complaint or statement of claim to the competent court, by the plaintiff. The 
statement of claim sets forth all the particulars of the plaintiff’s claims, i.e., relevant facts, 
allegations, nature of such claims, claimed amount, or relief requested.  
 

b. Court Fee for Filing of Complaint or Counterclaim 
 
For a civil case, a court fee for filing a complaint or counterclaim concerning property or 
money, is payable at a rate of 2% of claimed amounts of Baht 50,000,000 or less with a 
maximum fee of Baht 200,000. For claimed amounts above the first Baht 50,000,000, 
additional fees are payable at a rate of 0.1% of the claimed amount above the first Baht 
50,000,000.   
 

c. Writ of Summons 
 
After a complaint is filed with and accepted by a court, a copy of the complaint and a writ 
summoning an answer to the complaint will be delivered to the named defendant. The 
process of serving the defendant with the writ and other documents may take a couple 
of weeks if the defendant’s domicile is in the same jurisdiction as the adjudicating court, 
or longer if in a different jurisdiction. Service will be deemed effective when delivered to 
the domicile of the named defendant by a court bailiff or by registered mail. If service is 
made by posting of the summons or document at the domicile of the named defendant 
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within the territory of Thailand, the service will take effect only after a period of 15 days 
(or any longer period fixed by the court) has elapsed. Service of pleadings or any other 
documents on a lawyer appointed by a party to conduct a case will be deemed a legal 
and effective service on the party. 
 

d. Statement of Defense and Counterclaim  
 
After the service of a writ of summons is made effective, the named defendant is 
required to submit a statement of defense within 15 days. Unless an extension of time is 
granted by the court, failure to submit a statement of defense within the deadline may 
lead to a default judgment in favor of the plaintiff. The statement of defense entails the 
defendant’s admission or denial of the plaintiff’s allegations, in whole or in part, as well 
as reasons for such denial. The defendant may also include a counterclaim in his 
statement of defense, provided that such counterclaim relates only to matters stated in 
the plaintiff ’s complaint. If a counterclaim is not related to the matters raised in a 
plaintiff’s statement of claim, a court may not accept the counterclaim. In this regard, the 
defendant will have to file a claim in a separate case. 
 

e. Pre-trial Steps 
 
Once a statement of claim is lodged, a date for a pre-trial conference will be set by the 
court. The conference is attended by a judge and the lawyers for the parties. The purpose 
of the pre-trial conference is to clarify relevant legal issues and other matters that may 
help in disposing of the action or settling the dispute. Mediation sessions may also be 
carried out at the pre-trial conference.   
 

f. Determination of Issues for Trial 
 
If the parties cannot reach an amicable settlement during the pre-trial steps, the Court 
will proceed with the case by scheduling a hearing to determine issues to consider during 
the trial. The court will determine the issues and set the burden of proof with respect to 
such issues. Subsequently, trial dates will be scheduled for the examination of evidence 
to be presented by each party according to their respective burden of proof. In practice, 
trial dates will take place around three to six months after the complaint is lodged. 
 

g. Examination of Evidence 
 
A trial commences with the examination of evidence to be adduced by each party in 
support of his allegations or contentions. Generally, a party with the higher burden of 
proof, as determined during the pre-trial conference, is required to present his evidence 
before the other party presents his. At least seven days prior to the relevant trial date, 
the first list of evidence (comprising evidentiary documents, physical evidence, and 
witnesses) to be adduced by each party together with photocopies of evidentiary 
documents must be submitted to the court and made available to the opposing party. 
Presentation of the evidence is made to the court on the scheduled trial dates. A party’s 
lawyer conducts direct examination (examination-in-chief) of a witness. After the direct 
examination, the witness may be cross-examined by the opposing party’s lawyer. 
Thereafter, the party’s lawyer may re-examine the witness. Presently, most courts allow 
the parties to submit a written witness statement in lieu of the direct examination, at 
least seven days prior to the relevant trial date. Once the written statement of a witness 
is submitted, the witness will appear before the court for cross-examination and re-
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examination. Otherwise, the written statement so submitted may be inadmissible.    
 
Generally, evidentiary documents will be presented along with and confirmed by a 
witness statement. In principle, only an original document is admissible as an evidence in 
Thai court proceedings. However, in cases where the original document is lost due to 
circumstances beyond the control of the alleging party, the submission of a copy may be 
permitted by the court. An expert witness may be called to provide professional opinions 
about some aspects of the evidence. In rendering a judgment, the court will only consider 
evidence and testimony presented to and accepted by the court.   
 
All proceedings carried out by a court relating to the trial and adjudication of civil cases 
must be conducted in the Thai language. In cases that evidentiary documents are in a 
foreign language, a Thai language translation thereof is required. If a witness cannot 
speak Thai, his testimony or statement must be given through a qualified and sworn 
interpreter. Note that the Central Intellectual Property and International Trade Court may 
admit documents in English without a Thai translation if the Court considers that it is not 
documentary evidence pertaining to the main issues in dispute of the case, and the 
parties reach an agreement that a translation of the document is not required either 
partially or entirely. 
 

h. Closing Statement 
 
After the parties have rested their cases (i.e., having completed the presentation of 
evidence), the parties may, with the court approval, submit a written closing statement 
to convince the court to rely on the arguments and evidence presented by them in 
rendering a judgment. In the event of a request by a party to a litigation, an opportunity 
to give an oral closing statement or opinion may be allowed at the discretion of the court. 
 

i. Judgment 
 
There are no provisions regulating the period until a judgment is reached. A judgment by 
a court of first instance may take approximately one to four months from the date the 
court proceedings are completed, depending on complexity of the case. Except for 
special rules for cases involving small amounts, a judgment is usually drafted and orally 
pronounced in the court. Judgments are based on the relief sought by the plaintiff. Relief 
granted by a judgment may include specific performance, a permanent injunction on 
actions, and/or monetary damages. Under certain circumstances, violations of certain 
laws empower the court to award punitive damages. However, punitive damages are 
rarely awarded by Thai courts. At the discretion of the court, the losing party may be 
ordered to bear all court and attorney’s fees. Attorney’s fees are limited at 5% of the 
claimed amount in a court of first instance, and 3% of the claimed amount at the 
appellate level. The court may also order the losing party to reimburse the expenses of 
the proceedings to the winning party in an amount the court thinks fit, but no more than 
1% of the claimed amount.  
 

j. Temporary Measures prior to Judgment 
 
A party involved in litigation may be eligible to request a court to order a temporary 
measure, such as, seizure or attachment of property; preventing the opposing party from 
doing something; directing a registrar to hold up completion; modification or cancellation 
of registration pertaining to the property in dispute; ordering the opposing party to 
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deposit property or money in dispute, etc. A request for a temporary measure must be 
submitted along with the complaint or thereafter. However, for certain matters, i.e., 
claims under the consumer protection law, claims involving the arrest of ships, or 
disputes under an arbitration agreement, a party may request certain temporary 
measures prior to filing the complaint.  

 
(iii)  Appeal and Enforcement Procedures 

 
a. Appellate Procedures 

 
The deadline for an appeal is generally one month from the date of delivery of the first 
instance court’s judgment. An appeal on factual issues for a case with the claimed 
amounts below Baht 50,000 is prohibited (unless permitted by the court). The Court of 
Appeal will render a judgment based on witness statements and evidence presented to 
and accepted by the first instance court only, without conducting any further examination 
of evidence. 
 

b. Supreme Court Appeal Procedures 
 
The deadline for submission of an appeal to the Supreme Court against the judgment of 
the Court of Appeal is generally one month from the date of pronouncement of the Court 
of Appeal’s judgment. To appeal to the Supreme Court, permission from the Supreme 
Court must be obtained by filing a motion along with a statement of appeal. A motion for 
permission to appeal must entail factual or legal issues to be raised in the appeal and the 
reasons why those issues are significant and worthy of being adjudicated by the Supreme 
Court.  In cases where the Supreme Court has refused to grant permission to appeal, the 
Court of Appeal’s judgment becomes final as from the date of the pronouncement of that 
judgment.  The Supreme Court may consider granting permission to appeal when it is of 
the opinion that the issues raised in the intended appeal are significant and worthy of 
being adjudicated by the Supreme Court under any one of the following circumstances: 

 
• where the issues involve public interest or public order; 
• where the Court of Appeal’s judgment or order includes a decision on significant 

issues of law that is conflicting or contradicts any precedent set by the Supreme 
Court’s judgment or order; 

• where the Court of Appeal’s judgment or order includes a decision on significant 
issues of law that has not been a subject of any precedent set by the Supreme Court’s 
judgment or order; 

• where the Court of Appeal’s judgment or order contradicts a final judgment or order 
of any other court; 

• where development of legal construction is intended; 
• where there is a substantial dissenting opinion in the Court of Appeal’s judgment or 

order, and the Supreme Court is of an opinion that it should be reviewed; 
• where the Court of Appeal’s judgment or order includes a decision on significant 

issues of law that is inconsistent with international agreements which are binding on 
Thailand; or 

• where the Court of Appeal’s judgment or order are conflicting with a decision on 
significant issues of law, and the Supreme Court is of an opinion that it should be 
reviewed. 
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c. Legal Execution Procedures  
 
The legal execution of judgments is performed through the Legal Execution Department. 
Legal executing officials may execute a judgment by attaching the judgment to debtor’s 
property and then selling it by public auction, or by other actions depending on the 
nature of the relief being sought and granted. Any appeal proceeding (either with the 
Court of Appeal or the Supreme Court) will not prejudice or serve as an automatic stay of 
execution of the lower court’s judgment. Therefore, it is crucial for a judgment debtor to 
file, along with an appeal, a separate petition for a stay of execution of the judgment. In 
this regard, the petitioner may be required to make a deposit or provide collateral for 
such stay of execution, if granted, pending the higher court proceedings or judgment. 

 
B. Arbitration 
 

(i) Overview of Arbitration in Thailand 
 

In 2002, Thailand enacted the Thai Arbitration Act, B.E. 2545 (2002) (the “Arbitration Act”). 
Most provisions of the Arbitration Act are based on UNCITRAL’s Model Law, which is referred 
to as the applicable rules of arbitration in Thailand. Major Thai arbitration institutions 
include: (i) the Thai Arbitration Institute, (ii) the Office of the Arbitration Tribunal of the Board 
of Trade of Thailand, (iii) the Thailand Arbitration Center, and (iv) the Arbitration Institute of 
the Office of Insurance Commission (for insurance disputes). If the parties so agree, an 
arbitration process may take place outside of Thailand under other arbitration rules, such as 
those of the International Chamber of Commerce. 

 
A dispute may be settled by arbitration only if all related parties have agreed to resolve their 
differences via arbitration, either by having an arbitration clause in a contract governing their 
relationship (in anticipation of future disputes) or by entering into an agreement to refer a 
dispute to arbitration (when a dispute is ongoing). Parties to a case that is pending litigation 
in a court of first instance may agree to submit the dispute to arbitration for a determination 
of some or all issues. Unlike mediation, as discussed below, a party cannot unilaterally 
withdraw from arbitration.   

 
(ii) Enforcement of Arbitral Award  

 
a. Recognition of Arbitral Award 
 

Thailand is a contracting state of the New York Arbitration Convention or New York 
Convention. As such, an arbitral award rendered in a foreign country that is a contracting 
state of the New York Convention will be recognized for enforcement by Thai courts. The 
Arbitration Act provides that an arbitral award rendered in any country is binding on the 
parties concerned, and that enforcement can be sought in the courts. The Arbitration Act 
not only gives ratification to treaties, conventions, and international agreements on the 
recognition and enforcement of foreign arbitral awards to which Thailand is already a 
party before the enactment of the Arbitration Act, but also to the same after the 
enactment of the Arbitration Act. As such, an arbitral award rendered in a foreign country 
that is not contracting state to the New York Convention can also be enforced in 
accordance with international treaties and agreements to which Thailand is a party.  
 

  

https://www.wipo.int/amc/en/clauses/index.html
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b. Cancellation of Arbitral Award 
 
A Thai court may determine that an arbitral award is invalid, if a party to such an award 
can prove any of the following: 
 
• that a party under the arbitration agreement was under some incapacity under the 

law applicable to that party; 
• that the arbitration agreement is not binding under the laws of the country agreed to 

by the parties, or failing any indication thereon, under the laws of the country in 
which the arbitral award was made; 

• that the affected party was not given proper advance notice of the appointment of 
the arbitral tribunal or of the arbitral proceedings, or was otherwise unable to defend 
the case in the arbitration proceedings; 

• that the award deals with a disputed issue beyond the scope of the arbitration 
agreement or contains a decision on matters beyond the scope of the arbitration 
clause. However, if the award on a matter beyond the scope thereof can be severed 
from a matter that is within the scope of the arbitration agreement, the court may 
revoke only the matter that is beyond the scope of the arbitration agreement or 
clause; or 

• that composition of the arbitral tribunal or the arbitral proceedings was not in 
accordance with the agreement of the parties or, if not agreed otherwise by the 
parties, in accordance with the Arbitration Act. 

 
c. Enforcement of Arbitral Award 

 
Seeking enforcement of an arbitral award in Thailand is carried out by filing a motion 
with the competent Thai court within three years from the day that the award becomes 
enforceable. Documents required in such enforcement proceedings must be 
authenticated and translated into Thai language.  
 

d. Appeal Against Arbitral Award Enforcement Order or Judgment 
 
Any appeal against a court’s order or judgment enforcing an arbitral award can only be 
submitted to the Supreme Court or the Supreme Administrative Court, as the case may be. 
Such appeal will be accepted only under the following circumstances: 
 
• the recognition or enforcement of the arbitral award is contrary to Thai public order 

or good morals; 
• the order or judgment is contrary to the laws governing public order; 
• the order or judgment is inconsistent with the arbitral award; 
• the judge who sat in the case has given a dissenting opinion; or 
• the order is an order imposing interim measures to protect the interest of the party 

to an arbitration agreement before or during the arbitral proceedings. 
 

e. Court Fee on Entry of a Motion for Enforcement or Cancellation of Arbitral Award Issued 
in Thailand 
 
With respect to a motion for enforcement or cancellation of an arbitral award issued in 
Thailand, a court fee on entry of the motion concerning arbitral awards of Baht 50,000,000 
or less is payable at a rate 0.5% of the award amount with a maximum fee of Baht 50,000. 
For an award amount beyond the first Baht 50,000,000, an additional fee is payable at a 
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rate of 0.1% of the award amount beyond the first Baht 50,000,000.   
 

f. Court Fee on Entry of a Motion for Enforcement or Cancellation of Arbitral Award Issued 
in Any Other Countries 
 
With respect to a motion for enforcement or cancellation of an arbitral award issued in 
other countries, a court fee on entry of the motion concerning an arbitral award of Baht 
50,000,000 or less, is payable at the rate of 1% of the award amount with a maximum fee 
of Baht 100,000. For the award amount beyond the first Baht 50,000,000, an additional 
fee is payable at the rate of 0.1% of the award amount beyond the first Baht 50,000,000.   

 
C. Mediation 

 
Under the CPC, a court may, at any stage of the trial, be empowered to order the parties to 
attempt to reconcile or to bring about an amicable agreement or compromise settlement of the 
matters in dispute. If a settlement agreement is reached between the parties, a judgment 
endorsing such settlement agreement may be drafted to ensure the enforceability of such 
agreement. In addition to court-supervised mediation, which is the most common form of 
mediation under the Thai court system, out-of-court mediation is also available. Out-of-court 
mediation will generally not be automatically recognized or be enforceable by Thai courts. When 
a party fails to comply with any of the obligations set forth in the out-of-court settlement 
agreement, the non-defaulting party must file a lawsuit with the competent court for a judgment 
to enforce the performance of obligations under such settlement agreement.  
 
Unlike out-of-court mediation, a settlement agreement made pursuant to mediation proceedings 
conducted by a registered mediator in accordance with the Dispute Mediation Act, B.E. 2562 
(2019) (the “Dispute Mediation Act”) is deemed final and enforceable. Once the mediation 
process leads to an amicable settlement between parties, a compromise agreement may be 
drafted and endorsed by a judgment from the court. Only certain civil and criminal disputes can 
be mediated under the Dispute Mediation Act. These include some specific criminal disputes, 
land disputes which are not ownership disputes, disputes between heirs in relation to an estate 
and commercial disputes of amounts of Baht 5,000,000 or less.  
 
At the end of 2020, the CPC was amended making it possible for disputing parties to request 
court-supervised mediation without having to start a litigation process with the court. After the 
court receives a request made by a party’s motion, the court will seek the other party’s consent 
to commence mediation. Once the mediation process leads to an amicable settlement, a 
compromise agreement may be drafted and endorsed by a judgment. Such judgment is 
enforceable in the same manner as a court judgment rendered through litigation. There are no 
court fees for such mediation process. 
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CHAPTER 19 | REHABILITATION 
 

Corporate rehabilitation proceedings were introduced in 1999 in the Bankruptcy Act, B.E. 2483 (1940) 
as amended (the “Bankruptcy Act”), as a result of the Asian financial crisis in 1997 and 1998. 
Rehabilitation proceedings are court-supervised attempts to rescue debtors from insolvency by 
offering several mechanisms to resolve their financial distress through restructuring their liabilities 
and assets. Successful restructuring proceedings result in the restoration of normal company 
operations and solvency, while also providing protection to some of the interests of a company’s 
creditors. Creditors’ interests include repayment of debt owed by a company to its creditors.  
 
The COVID-19 pandemic and resulting global economic slowdown have resulted in an increase in 
financially distressed companies in Thailand opting for rehabilitation proceedings, as opposed to 
bankruptcy, to solve their respective financial and operational problems. This chapter will provide an 
overview of the rehabilitation proceedings in Thailand.  
 
(1) Initiation of Rehabilitation Proceedings 
 
Rehabilitation proceedings can be initiated in Thailand by a debtor (the “Debtor”) or by a secured or 
unsecured creditor by filing a petition for rehabilitation with the Thai Bankruptcy Court (the “Court”). 
To file the petition for rehabilitation the Debtor must: (i) be proven insolvent or unable to pay debt as 
scheduled; (ii) owe an aggregate amount of not less than Baht 10,000,000 to one or more creditors, 
regardless of the maturity date of the debt; and (iii) there must be reasonable grounds and prospects 
to rehabilitate the business of the Debtor.  
 
(2) Acceptance of a Rehabilitation Petition and an Automatic Stay 
 
Once the Court accepts the rehabilitation petition, the Debtor will enter a moratorium which is 
generally known as “automatic stay” wherein: 
 

(i) any pending actions or lawsuits against the Debtor are suspended and no new actions or 
lawsuits against the Debtor can be filed; 

(ii) the repayment of or incurrence of any debts will be restricted; 
(iii) secured creditors will be unable to enforce their security outside the rehabilitation 

proceedings, unless otherwise permitted by the Court; 
(iv) judgement creditors will be unable to enforce their rights over the Debtor’s assets, provided 

that, if the assets seized are perishable or if sustained maintenance expenses of the seized 
assets may exceed the value of the seized assets, the executing officer may sell the seized 
assets through public auction or by other reasonable means and withhold proceeds from the 
sales; and 

(v) the owner will not be able to repossess assets that are material to business operations of the 
Debtor under a lease or hire purchase agreement, sale and purchase agreements, or other 
agreements containing a condition of a transfer of ownership. 

 
Pursuant to the Bankruptcy Act, the automatic stay will be effective until the earlier of: (i) the 
scheduled date for completion of the rehabilitation plan; (ii) the actual completion of the rehabilitation 
plan; (iii) the date of dismissal or discharge of the petition for rehabilitation; or (iv) the date of 
cancellation of the rehabilitation order. 
 
The Bankruptcy Act provides some exceptions to an automatic stay. For example, lessors are entitled 
to terminate a lease agreement and repossess leased assets if, after the Court issues an order for 
business rehabilitation, the Debtor: (i) defaults on two consecutive rent payments; or (ii) commits a 
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material breach of its obligations under the lease agreements.  
 
The automatic stay is a sweeping protection that affords debtors “breathing room” from pressure from 
their creditors and prevents multiple creditors from initiating claims individually in court. An important 
condition of an automatic stay is to prohibit the Debtor from disposing of, distributing or transferring 
its assets, paying or creating debts, or doing any act which creates encumbrances over its assets 
without approval from the Court or in the ordinary course of business. 
 
(3) Appointment of the Planner 
 
A planner (“Planner”) is a person who will formulate and prepare the business rehabilitation plan for 
the Debtor. A Planner can be a natural person, a juristic person, a group of persons, the Debtor, or 
executives of the Debtor. The potential Planner is nominated in the petition for rehabilitation and must 
be appointed by the Court. 
 
In the case that the Court determines that the Planner proposed by the Debtor is not suitable, the 
Court will order the official receiver to convene a creditors’ meeting as soon as possible to consider 
and determine the identity of the Planner. A Planner is appointed with a vote of 2/3 of the total debt 
value of all the creditors who are present at the meeting and cast a vote. The Court will then approve 
and officially appoint the elected Planner. If the Court does not approve the Planner, a creditors’ 
meeting must be re-convened to re-elect a Planner. 
 
Upon the Court’s order appointing the Planner, the authority to manage the business or assets of the 
Debtor will be vested in the Planner. During the creditors’ meeting to select the Planner, the authority 
to manage the business and assets of the Debtor will be temporarily vested in a person/persons 
specified by the Court or the executives of the Debtor as an interim executive until a Planner is 
appointed. Prior to the appointment of an interim executive, the official receiver will be authorized to 
manage the business and assets of the Debtor. 
 
(4) Filing a Debt Repayment Application by Creditors 
 
Within one month from the date of the publication of the Planner’s appointment in the Thai 
Government Gazette, all creditors are required to file a debt repayment application with the official 
receiver. Failure to file the application within such timeline will result in the creditor losing its claim 
against the Debtor regardless of the results of the rehabilitation plan (whether successful or not) unless 
the plan states otherwise, or the Court subsequently cancels the rehabilitation order. Note that an 
application for debt repayment of a foreign creditor is also required to be submitted within the one-
month period. 
 
Each creditor must submit their own application for debt repayment covering the debts owed to them 
by the Debtor. Debts that are eligible for debt repayment pursuant to the Bankruptcy Act are those 
debts that were incurred prior to the date of the rehabilitation order, regardless of whether such debt 
is due or conditional. The debt repayment application can also include damages, default interest, and 
any other payments specified in the relevant contract but will be subject to objections by the Debtor, 
the Planner, and other creditors. Whether damages, default interest, or any other payments are 
permitted in a rehabilitation plan are ultimately the decision of the official receiver or the Court, as 
the case may be. 
 
After the creditors have filed their applications for debt repayment, other creditors, the Debtor, and 
the Planner are entitled to verify and object to any debt repayment application to the official receiver. 
Such objection must be made within 14 days from the expiry of the period for the debt repayment 
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application submission. Following the objections of the debt repayment applications, the official 
receiver will investigate and will issue an order, as follows:  
 

(i) dismiss the debt repayment application; 
(ii) approve the debt repayment application in full; or 
(iii) approve the debt repayment application in part. 

 
If there are no objections to the debt repayment applications, it is likely that the official receiver will 
issue an order allowing the repayment of debt and the creditors will be entitled to vote at a creditors’ 
meeting for the full amount of their debt value as specified in each creditor application. If a creditor or 
creditors are not satisfied with the order of the official receiver in respect of his/her application for 
debt repayment, the creditor or creditors are entitled to file an objection with the Court within 14 days 
after learning of the order. 
 
If a creditor who is entitled to apply for debt repayment is also a debtor of the Debtor at the time of 
the rehabilitation order, a set-off is permissible under the Bankruptcy Act. In this regard, the creditor 
can exercise the right of set-off any time before the rehabilitation plan is approved by the Court. 
 
(5) New Fund Injections 
 
After the petition for rehabilitation of the Debtor is granted, the Debtor may seek new fund injections 
for operations in the ordinary course of business. A creditor who lends money to the debtor for such 
purpose will be entitled to repayment of that debt in accordance with the rehabilitation plan without 
the requirement of filing an application for debt repayment to the official receiver. 
 
(6) Declaration of the Business and Assets 
 
Within seven days from the date the Debtor has been informed of the appointment of the Planner, the 
executives of the Debtor must submit a declaration of its business and assets to the Planner. The period 
for submission of this declaration can be extended by no more than 30 days. 
 
The declaration of business and assets must include the following: 
 

(i) activities in which the Debtor is engaged;  
(ii) assets, liabilities, and binding obligations that the Debtor has with third parties; 
(iii) assets used as collateral in favour of creditors and the date that those assets were given as 

collateral; 
(iv) assets of third parties that are in the possession of the Debtor; 
(v) information as to whether the Debtor is a shareholder in any other company or juristic person, 

or a partner in any other partnership; 
(vi) names, occupations, and complete addresses of all creditors; 
(vii) names, occupations, and complete addresses of persons who owe indebtedness to the 

Debtor; 
(viii) details regarding assets that will pass to the Debtor in the future; and 
(ix) any other additional information which the Planner deems appropriate. 

 
(7) The Business Rehabilitation Plan 
 
The Planner will prepare a rehabilitation plan by reviewing the debt repayment applications submitted 
by the creditors, together with the declaration of the business and assets of the Debtor. The length of 
a rehabilitation plan cannot exceed five years but can be extended twice for a period of one year per 
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extension. If necessary, the Planner can request the Court to issue a warrant for persons relating to 
the Debtor (e.g., executives (or ex-executives) of the Debtor, employees, auditors, interim executives), 
whom the Planner suspects: (i) hold assets of the Debtor in their possession; (ii) owes indebtedness to 
the Debtor; or (iii) is able to testify any facts relating to the business and/or the assets of the Debtor, 
to investigate or deliver any documents/evidence in his/her possession for the purpose of preparation 
of the rehabilitation plan. The rehabilitation plan must be submitted to the official receiver within 
three months from the date of the publication of the Planner’s appointment in the Thai Government 
Gazette. The three-month filing requirement for the rehabilitation plan may be extended twice, for 
one month per extension. 
 
The business rehabilitation plan must contain details as follows: 
 

(i) reasons for rehabilitation; 
(ii) details of the Debtor’s assets, liabilities, and other binding obligations of the Debtor at the 

time of the Court’s rehabilitation order; 
(iii) principles and methods for rehabilitation, such as: 

1) steps in the rehabilitation; 
2) payment of debt, extension of time for payment of debt, reduction of debt, and 

classification of creditors; 
3) reductions and increases of capital; 
4) creation of debt and raising of funds, including sources of funds and any conditions 

pertaining to such debt and funds; 
5) management and acquisition of benefits from the assets of the Debtor; and 
6) conditions regarding payment of dividends and other benefits; 

(iv) release of collateral in the case where there are secured creditors and liabilities of a guarantor; 
(v) potential solutions in the event if there is a temporary lack of liquidity during the 

implementation of the plan; 
(vi) actions to be taken in cases where a claim or debt is assigned; 
(vii) name, qualifications, and letter of consent of the plan administrator and compensation; 
(viii) appointment and vacation of office of the plan administrator; 
(ix) time for implementing the plan, which must not exceed five years; and 
(x) refusal to accept the Debtor’s assets or contractual rights, in cases where the Debtor’s assets 

or contractual rights bear unreasonable greater burdens than benefits. 
 
(8) Classification of the Creditors 
 
For the purposes of implementing the plan, and as required by the law, the Planner will classify the 
creditors in groups as follows: 
 

(i) each secured creditor with secured debt equal to or in excess of 15% of the total debts 
claimable in the business rehabilitation process; 

(ii) secured creditors other than those referred to in (i); 
(iii) unsecured creditors that may be classified in several groups if they are unsecured creditors 

who have claims or benefits of an essentially identical or similar nature; and 
(iv) subordinated creditors. 

 
Classification of creditors under the Bankruptcy Act reflects the principle of creditors’ equality, which 
requires that rights of the creditors within the same group will be treated equally. Creditor’s equality 
is one of the conditions for the Court to consider granting approval to the Debtor’s rehabilitation plan. 
If any creditor views that the classification of the creditors is not in accordance with the above criteria, 
that creditor can file a petition to the Court within seven days from the date he acknowledges the 
classification. The Court will then schedule a hearing and order the re-classification of the creditors on 
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an urgent basis. In practice, the Court will generally make its adjudication on only the matter of 
classification of creditors before a creditors’ meeting. If the Court agrees to the objection, the 
Bankruptcy Court will order the Planner to re-classify the creditors. Such Court order is considered as 
final. 
 
(9) Treatment of Debts under the Rehabilitation Plan 
 
Under any given rehabilitation plan, the debt of creditors can either be written off, converted to equity, 
be subject to extended payment conditions or interest rates, and other terms. The creditors will be 
repaid, and the debts will be discharged in accordance with the plan. The business rehabilitation 
process also allows for the sale of assets and the issuance of new shares to be carried out under the 
plan. 
 
(10) Approval of the Rehabilitation Plan 
 
After the rehabilitation plan is submitted to the official receiver, the official receiver will deliver a copy 
of the rehabilitation plan to the Debtor and creditors. The official receiver will convene a creditors’ 
meeting to approve the plan as soon as possible. The business rehabilitation plan must be approved 
by one of the voting thresholds by the creditors as follows: 
 

(i) 2/3 of the total debt value of the creditors who are present at the meeting and cast a vote, 
and the majority of the creditors from each class of creditors who are present at the meeting 
and cast a vote; or 

(ii) 2/3 of the total debt value of the creditors from at least one class of creditors who are present 
at the meeting and cast a vote, and the majority of the creditors from such class who are 
present at the meeting and cast a vote, and 50% of the total debt value of the creditors of all 
classes who are present at the meeting and cast a vote. 

 
In the case a creditor disagrees with the plan and wishes to propose any amendments, that creditor is 
entitled to submit a request for an amendment to the plan with the official receiver at least three days 
before the day of the creditors’ meeting. Note that even if a creditor does not submit his objection or 
request for an amendment to the plan before the creditors’ meeting, a creditor is still entitled to vote 
against the plan at the creditors’ meeting. 
 
Once the rehabilitation plan is approved by the required number of creditors as mentioned above, the 
rehabilitation plan must be approved by the Court. The Court will determine certain criteria including 
the ultimate outcome of the rehabilitation plan. The rehabilitation plan must not result in the creditors 
being entitled to debt repayments in amounts less than if the Court orders the Debtor bankrupt. 
Creditors who disagree with the plan can vote against the plan or vote in abstention and are entitled 
to file their objection to the Court while the court is considering the plan.  
 
The rehabilitation plan, once approved by the Court, will be binding upon all creditors who are or may 
be entitled to debt repayment in the rehabilitation process, whether a creditor votes for or against the 
rehabilitation plan, or abstains from voting. Although all creditors are legally bound to the approved 
plan, dissenting parties will still be entitled to file an appeal with the higher court against the lower 
court’s order approving the plan within one month (which is extendable).  
 
(11) Plan Implementation 
 
Following the approval of the plan by the creditors and the Court, a plan administrator (“Plan 
Administrator”), as prescribed in the rehabilitation plan, will be appointed by the Court to implement 
the approved plan. 
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The Plan Administrator will manage the Debtor’s business in accordance with the rehabilitation plan 
and will prepare a report of the plan’s implementation. The rehabilitation plan implementation report 
will be submitted to the official receiver every three months pursuant to his request. 
 
Moreover, a creditors’ meeting can appoint a creditor’s committee (“Creditors’ Committee”) as a 
representative of the creditors to monitor the compliance with the rehabilitation plan. The members 
of a Creditor’s Committee are comprised of three to seven persons and are selected from the creditors 
or their representatives, provided that one creditor cannot have more than one representative acting 
on the committee. 
 
(12) Termination of Business Rehabilitation or Cancellation of the Business Rehabilitation Order 
 
The executives of the Debtor, the Plan Administrator, or the official receiver may submit a petition to 
terminate the business rehabilitation process. If after submission of a termination petition, the Court 
deems that the rehabilitation has been accomplished in accordance with the Plan, the Court will 
terminate the rehabilitation process. Once the Court terminates the rehabilitation process, the Debtor 
will be discharged from all debts unless otherwise stipulated in the plan. Moreover, the Debtor’s 
executive will be entitled to resume managing the debtor’s business as normal without oversight by 
the Court and the official receiver, the rights of the stakeholders of the Debtor will be reimposed, and 
the automatic stay will cease to be in effect.   
 
If the rehabilitation has not been successfully implanted within the timeframe under the rehabilitation 
Plan, the executives of the Debtor, the Plan Administrator, or the official receiver must submit a report 
to the Court within 14 days from the expiration of the period for the implementation of the Plan. The 
Court may, after proper investigation of the evidence and declaration by the official receiver and the 
creditors, and after arguments issued by the Debtor, issue an order cancelling the rehabilitation or 
issue an order for absolute receivership against the Debtor. The Court will issue an order for absolute 
receivership in cases where the Court determines that the Debtor should be declared bankrupt. 
 
(13) Clawback or Rejection of An Act  
 
Note that the Planner, Plan Administrator, or official receiver may file a motion with the Court for 
actions as follows: 
 

(i) cancel a fraudulent act done by the Debtor with the knowledge that it would prejudice its 
creditor(s); and/or 

(ii) revoke the transfer of assets if such action is committed with the intention to place any 
creditor in a better position than other creditors within three months before the date of filing 
a petition for rehabilitation. 

 
(14) Termination of Onerous Contracts 
 
Within two months from the date the Plan Administrator acknowledges the Court’s approval order, 
the Plan Administrator has the power to refuse to accept the Debtor’s assets or contractual rights in 
cases where the Debtor’s burden exceeds the benefits to be derived or in cases of ‘onerous’ contracts. 
A creditor or any person who suffers losses from such a refusal is entitled to file an application 
challenging the refusal to the Court within 14 days from the date of acknowledgement of the refusal. 
The Court has the power to sustain, reverse, amend, or issue any other order regarding the refusal as 
the Court deems fit. A creditor who suffers losses from a refusal has the right to file an application for 
debt repayment claiming damages arising out of the termination of contract within one month after 
the date of the final court’s decision, or after the date of the refusal (in the case that the creditor does 
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not challenge the refusal with the Court).  
 
(15) Cross-border Proceedings 
 
The Bankruptcy Act does not recognize rehabilitation proceedings in other countries including any 
insolvency proceedings or court orders regarding absolute receivership, or an automatic stay issued 
under the laws of another country. Such proceedings or orders issued outside of Thailand will have no 
effect on a debtor’s assets in Thailand. Thai bankruptcy law does not provide the Thai Courts with any 
specific means to enforce its orders abroad. Protocols or arrangements for the enforcement of the 
Court’s order abroad will be based on reciprocal arrangements between Thailand and the relevant 
countries. 
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(16) Rehabilitation Proceedings Flowchart 
 

[Figure 19-1] Rehabilitation Proceedings Flowchart
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(17) Noteworthy rehabilitation proceedings 
 
Many sectors have been adversely affected by the COVID-19 pandemic. The hospitality and tourism 
industry including airlines, an important contributor to Thai GDP, have been directly affected by the 
closure of airspace. Several businesses have had to enter business rehabilitation proceedings with the 
aim of resolving financial difficulties. A high-profile case currently ongoing in the Court is Thai Airways 
International PCL’s (“THAI”) rehabilitation proceedings. THAI is the national airline operator of Thailand 
with its operational base at Suvarnabhumi airport. THAI, one of the original members of the Star 
Alliance, is undergoing a restructuring of its USD 9.3 billion debt. The rehabilitation of THAI is an 
important case, as it is the first rehabilitation proceedings for airline operators, and one of the largest 
rehabilitation cases to occur in the Central Bankruptcy Court.   
 

 
Co-authors: 

Nathee Silacharoen, Partner – nathee.s@mhm-global.com  
Chotiwut Sukpradub, Senior Associate – chotiwut.s@mhm-global.com  
Prakarn Sombunying, Senior Associate – prakarn.s@mhm-global.com  

Tawatchai Boonmayapan, Senior Associate – tawatchai.b@mhm-global.com 
Norrapat Werajong, Associate – norrapat.w@mhm-global.com 

 
 

 

mailto:nathee.s@mhm-global.com
mailto:tawatchai.b@mhm-global.com


 



 



Chandler MHM advises leading Thai and international clients on a wide range of
projects, with principle practice areas including: antitrust, aviation, banking and
project financing, corporate and mergers & acquisitions, data protection, dispute
resolution / litigation, regulatory, energy and natural resources, insurance, labor
and employment, real estate, REITs / capital markets, restructuring and
insolvency, technology, media and telecommunications (TMT). The firm’s lawyers
draw on integrated practice expertise to deliver legal solutions that are practical,
innovative and consistently responsive to clients’ needs.


	DBIT - Introduction (Fin)
	DBIT Chapter 1-Business Establishment (Fin)
	(1) Establishment of Business Entities
	(2) Restrictions on Foreign Investment

	DBIT Chapter 2 - Company Law (Fin)
	DBIT Chapter 3 - Mergers and Acquisitions (Fin)
	DBIT Chapter 4 - Project Finance (Fin)
	A. Electricity Generation
	B. Oil and Gas
	C. Infrastructure Investment

	DBIT Chapter 5 - Security (Fin)
	(2) Mortgage

	DBIT Chapter 6 - Energy and Natural Resources (Fin)
	(1) Government Oversight
	(2) Electricity Generation
	(3) Oil & Gas
	(4) Mining

	DBIT Chapter 7 - Public Private Partnership (Fin)
	(1) Background of the Legislation and Competent Authorities
	(2) Projects under the PPP Act
	(3) Project Approval Process
	(4) Private Entities Selection Process
	(5) Eastern Economic Corridor

	DBIT Chapter 8 - Real Estate (Fin)
	(1) Overview of Immovable Property Law in Thailand
	The Thai Civil and Commercial Code (the “CCC”), the Land Code, B.E. 2497 (1954) as amended, and various secondary laws issued thereunder (the “Land Code”) are the main regulatory texts for immovable property in Thailand.

	(2) Types of Evidence or Certificates of Immovable Properties in Thailand
	A. Classification of the Land in Thailand: State Land and Private Land
	(i) State Land
	(ii) Private Land
	1) Freehold land: Land that is freely owned by private owners. Title to freehold land is represented by land title documents, which is the most secure and marketable title document in Thailand; and
	2) Land with a right of possession: Owners of this category of land are permitted to use or occupy land for specific purposes and under certain conditions as described by the relevant laws. It is generally recognized as marketable land as some forms o...


	B. Certificates for Land Rights
	(i) Land Title Deeds
	(ii) Certificates of Utilization
	a. NS3
	b. NS3G
	c. Claim Certificates


	C. Ownership Rights for Buildings
	(i) Buildings
	1) a construction permit (in practice, a construction permit is prima facie evidence of ownership of a building);
	2) the official land and building sales contract or official building sales contract (in the case of a building only) registered with the competent land office; and/or
	3) the assumption under the law that the owner of the land is the owner of the building.

	(ii) Condominiums


	(3) Immovable Property Transactions
	A. Transfer of Immovable Property
	(i) Overview of Land Acquisition Procedures and Land Due Diligence
	(ii) Entering Contracts to Sell, Official Sales Contracts, and Registration Procedures for Immovable Property Transfers

	B. Leasing of Immovable Property
	(i) Leases under the CCC
	(ii) Leases under the Act on Leases of Immovable Property for Commercial and Industrial Purposes

	C. Sap-Ing-Sith0F
	D. Proprietary Rights
	(i) Servitude: The concept of servitude involves one land (servient land) being subject to certain burdens, for the benefits of another plot of land (dominant land), e.g., access to a public road;
	(ii) Superficies: Under superficies, the owner of the land grants the right to another person to own the structures or plantations on or beneath the land;
	(iii) Usufruct: The owner of the land may grant the usufruct to any person to occupy or take the benefits from the land; and
	(iv) Charge on immovable property: The land may be subject to a charge entitling the beneficiary to a periodical performance or specified use and various benefits.

	E. Official Fees and Applicable Tax

	(4) Real Estate Development
	(5) Acquisition of Immovable Property and Immovable Property Businesses by Foreign Investors
	(6) Land and Buildings Tax
	A. General Provisions
	B. Tax Relief for Tax Years 2020 to 2022

	(7) Recent Updates
	A.  Changes and Uncertainty Under the Laws Relevant to Real Estate
	B. New BOI Promotions and Updated BOI Conditions for Real Estate Projects


	DBIT Chapter 9 - REIT (Fin)
	DBIT Chapter 10 - Capital Markets (Fin)
	DBIT Chapter 12 - Employment (Fin)
	(1) Overview
	A. Legal Definition of Employment
	The Labor Protection Act B.E. 2541 (1998) (and its amended versions) (the “Labor Protection Act”) and the Thai Civil and Commercial Code (the “CCC”) principally govern employment relationship between an employer and an employee. Under Thai labor law, ...
	Under the Thai legal framework, employment agreements are generally categorized into five types, as follows:
	B. Labor Courts

	(2) Labor Conditions Agreements
	A. Work Rules
	Employers with ten or more employees are required to create work rules in Thai, announce them to the employees and display them in the workplace for employees to read no later than 15 days after the day the company reaches ten or more people. There is...
	If the existence of a labor conditions agreement cannot be confirmed, the work rules will be deemed to be the labor conditions agreement. Consequently, employers cannot make modifications to work rules that disadvantage the employees without obtaining...
	B. Employment Agreements
	The law does not require a written employment agreement. However, in practice, written employment agreements are usually created in order to clarify the rights and obligations and to prescribe general work conditions, and anti-competition obligations ...

	(3) Wages and Allowances
	A. Outline
	“Wages” refers to the money that the employer pays to an employee in return for work performed during the hours, days, weeks, months, and other regular working hours prescribed in the employment agreement, payment for output of the employee during reg...
	(i) Method of Payment
	The employer must pay all cash payments of the wage, overtime, holiday, holiday overtime pay, and other benefits related to employment in Thai Baht, except when the employee consents to another method of payment.
	The Labor Protection Act prescribes that interest on late payments of wages and the above allowances, etc., is 15% per annum. Furthermore, if an employer fails to pay these payments without reasonable grounds or intentionally, the employer has the obl...
	(ii) Restrictions on Deductions
	Employers must not make deductions from the wages, overtime, holiday, or holiday overtime payments, except in the following cases:
	In addition, the above deduction amounts in items (2) to (5) must be not greater than 10% of the wages and not greater than 20% of the basic wage and overtime payment unless the employee’s written consent is obtained.
	(iii) Minimum Basic Wage
	The Wage Committee determines a minimum wage when necessary. Note that in Thailand, the minimum wage varies in each province.
	If an employer fails to comply with the payment of the minimum wage or skilled worker minimum wage, the employer may be subject to imprisonment for a term of six months or less or fine no more than Baht 100,000 or both.

	(4) Working Hours, Rest Periods, and Holidays
	A. Working Hours
	In principle, working hours must not exceed eight hours per day and 48 hours per week. If the working hours are less than eight hours in one day, the employer and employee may agree to add the remaining time to the working hours of another work day. H...
	B. Rest Periods
	In principle, employers must grant employees at least a one-hour rest period per one work day after no more than five consecutive hours of work.
	In addition, if overtime work continues for more than two hours after regular work, the employer must grant an employee at least a 20-minute rest period prior to the beginning of overtime work. If it is necessary, an employee may continue work due to ...
	C. Holidays
	In principle, employers may not require employees to work on holidays. If an employer requires an employee to work on holidays, it must be a case where the nature or condition of the work needs continuous performance, a break from work would obstruct ...
	Employers must grant employees at least one holiday per week and there must not be more than a six-day interval between holidays. Also, employers must determine 13 or more public holidays.
	D. Overtime Work and Work on Holidays
	It is generally necessary for an employer to obtain approval from an employee in order to require the employee to work overtime, to work on a holiday, or to work overtime on a holiday. Further, the employer may require the employee to work overtime on...
	The total overtime, holiday work, and holiday overtime work must not exceed legally permitted working hours (no more than 36 hours in one week).2F  Furthermore, an employer may not require an employee to work overtime or work on a holiday if the work ...
	E. Overtime Pay, Holiday Pay, and Holiday Overtime Pay
	An employer must pay employees in accordance with the above if the employer requires an employee to work overtime or on a holiday. See Table 12-1 for more details.
	In certain cases, employees will not have the right to receive the above payments.

	(5) Leave
	A. Annual Paid Leave
	An employee who has worked continuously for one full year or more is entitled to receive annual paid leave of at least six work days or more for each year.
	B. Sick Leave
	An employee may take sick leave as long as he or she is actually sick. However, if an employee is absent for three or more consecutive days, the employer may require the employee to submit a medical certificate from a first-class medical practitioner ...
	C. Sterilization Leave
	An employee may take sterilization leave if the employee submits a medical certificate from a first-class medical practitioner that shows the required period of leave. Wages must be provided for all days of sterilization leave.
	D. Personal Leave
	Employees are entitled to at least three working days of personal leave per year. Personal leave is mainly granted for attending ceremonial functions such as weddings and funerals and visiting government offices. Employers are required to pay wages fo...
	E. Military Service Leave
	Employees may take military service leave in order to receive inspections, military training, or service according to the law related to military service. Thai men are required to undertake military service if selected by the lottery. Employers must p...
	F. Professional Development Leave
	Employees may take professional development leave in order to receive training or develop skills in accordance with Labor Ministerial Regulations.
	G. Maternity Leave
	Pregnant employees may take maternity leave for no more than 98 days per childbirth. The days of maternity leave includes leave days for pregnancy check-ups prior to delivery. The leave days during the maternity leave period include holidays during su...
	H. Leave for the Activities of Labor Union Committee Members
	Employees who are members of a labor union may take paid leave to represent employees while they participate in negotiations, mediation, arbitration of labor disputes, and meetings designated by the government institutions.

	(6) Dismissal
	A. Meaning of “Dismissal”
	“Dismissal” means that the employer prevents the employee from continuing work and does not continue to pay wages to the employee, whether or not due to the expiration or termination of the employment agreement. Consequently, retirement is regarded as...
	B. Process of Termination
	In the case of employment of unspecified duration, the employer is suggested to provide notice of dismissal in writing of at least one full wage payment period in advance. In Thailand, if wages are paid monthly, a more extended notification period may...
	C. Severance Pay
	D. Restrictions Imposed by the Labor Court on Unfair Dismissal

	(7) Succession of Employees in relations to Business Reorganization
	A. Business Transfer
	Employers may transfer an employee to a third party only with the consent of the employee. If the employees do not give their consent, the former employment agreements between the employer and employees will continue.
	B. Amalgamation
	In a case that an amalgamation that will cause employees to become employees of a newly established company, the newly established company must obtain consent from the employees whereby the employees will continue to retain the rights held under the p...

	(8) Labor Organizations
	A. Labor Unions
	A labor union must be comprised of ten or more founding workers. It can become a juristic person after the creation of a constitution and registration with the Ministry of Labor. The founding members must be employees of the same employer or employees...
	B. Employee Committee
	An employee committee may be established in a place of business with 50 or more employees as the representative to regularly discuss matters such as welfare, work rules, complaints by employees, etc., with the employer. Note that in the case a labor u...
	C. Welfare Committee
	A place of business with 50 employees or more must establish a welfare committee. The welfare committee will regularly discuss and monitor matters related to welfare and benefits with the employers. The Labor Protection Act provided that if the employ...

	(9) Procedures for Industrial Disputes
	The Labor Relations Act approves lock-outs and strikes as a method of resolving industrial disputes. To legally lock out the employees or call a strike, the employer or employees must follow the procedures for submission of a demand under the Labor Re...

	(10) Foreign Workers
	A. Prohibited types of work for foreign nationals
	B. Outline of Work Visas and Work Permits for Foreign Nationals
	Foreign nationals are required to obtain a work visa from a Thai diplomatic mission outside of Thailand and then apply for a work permit from the Department of Employment, the Ministry of Labor, in order to work in Thailand. The criteria for issuing w...
	Furthermore, in principle, in order for a foreign national to renew a work visa at the Immigration Bureau, Royal Thai Police, the employer must have at least four Thai employees for every foreign employee, the foreign employee must receive a specific ...
	The capital requirement and requirement for employment of Thai nationals no longer applies if the Board of Investment of Thailand’s investment recommendation is granted. If a foreign national works without a work permit, the foreign national is liable...
	C. Meaning of “Work”
	In March 2015, Ministry of Labor issued a law prescribing the following acts are not “work activities” for the purpose of the foreigners. Foreign nationals do not need to obtain a work visa or work permit to conduct certain activities such as, attendi...
	D. Notification of Emergency Work
	If a foreign national is required to perform necessary and emergency work in accordance with the Immigration Act, B.E. 2522 (1979) for no more than 15 days while staying in Thailand, the foreign national will not be required to obtain a work permit if...
	Chisako Takaya, Co-managing Partner – chisako.takaya@mhm-global.com
	Hidetomo Futami, Counsel – hidetomo.futami@mhm-global.com
	Ratthai Kamolwarin, Senior Associate – ratthai.k@mhm-global.com
	Supheemon Vajakij, Associate – supheemon.v@mhm-global.com
	Warayut Klamkaew, Associate – warayut.k@mhm-global.com


	DBIT Chapter 13 - PDPA (Fin)
	DBIT Chapter 14 - Trade Competition (Fin)
	DBIT Chapter 15 - Anti-Corruption (Fin)
	DBIT Chapter 16 - Intellectual Property (Fin)
	DBIT Chapter 17 - TMT (Fin)
	(1) Overview - Startups
	(2) E-Commerce
	(3) Payment System
	(4) Digital Assets

	DBIT Chapter 18 - Dispute Resolution (Fin)
	DBIT Chapter 19 - Rehabilitation (Fin)
	(1) Initiation of Rehabilitation Proceedings
	(2) Acceptance of a Rehabilitation Petition and an Automatic Stay
	(3) Appointment of the Planner
	(4) Filing a Debt Repayment Application by Creditors
	(5) New Fund Injections
	(6) Declaration of the Business and Assets
	(7) The Business Rehabilitation Plan
	(8) Classification of the Creditors
	(9) Treatment of Debts under the Rehabilitation Plan
	(10) Approval of the Rehabilitation Plan
	(11) Plan Implementation
	(12) Termination of Business Rehabilitation or Cancellation of the Business Rehabilitation Order
	(13) Clawback or Rejection of An Act
	(14) Termination of Onerous Contracts
	(15) Cross-border Proceedings
	(16) Rehabilitation Proceedings Flowchart
	(17) Noteworthy rehabilitation proceedings




